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Preface
Foreign investment in the United States of America increased
significantly during the 1970s, and that trend is expected to continue in
the 1980s. Many foreign investors recognize that the U.S. business environment has fundamental characteristics —political, tax, regulatory,
economic, etc. — that are compatible with their investment strategies.
As a result of our long-established international practice, Deloitte
Haskins & Sells has had substantial experience in answering the questions that potential foreign investors and foreign securities issuers
typically ask about the United States. We have drawn on that experience in preparing this guide.
The principal purpose of this guide is to provide potential foreign investors — those considering either direct investments or passive investments in the United States — with certain fundamental information
about the U.S. environment, including factors a foreign investor should
consider in deciding whether to acquire an existing U.S. company or to
start a new U.S. company. Such factors include tax planning, the U.S.
legal structure, employment of managerial personnel, labor considerations, financing, importing, exporting and accounting matters.
In addition, this guide provides foreign securities issuers with a fundamental understanding of the U.S. Securities and Exchange Commission, the principal securities laws it administers, and its registration and
reporting requirements. A companion booklet titled "Offerings by Foreign
Issuers of Securities in the United States of America —Simplified
Disclosure Rules" is available on request.
Deloitte Haskins & Sells is prepared to assist potential foreign investors
and foreign securities issuers in a variety of ways. For example, our
mergers and acquisitions department directs a worldwide network of
merger and acquisition professionals who, in addition to providing local
expertise in such areas as accounting and taxation, can provide information about potential buyers and sellers in the United States and abroad.
Another service that Deloitte Haskins & Sells commonly performs to
assist a potential buyer is a "businessman's review" of an acquisition
candidate's operations. A listing of persons to contact for further information about our services and for other related Deloitte Haskins & Sells
publications is provided on the next page.
The information given here is not exhaustive and is based on conditions
existing as of May 1983. Readers are advised to consult with professionals such as investment bankers, legal counsel and independent accountants before taking any formal action.
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All inquiries may be directed to the following partners located in our
Executive Office:
Mr. David F. Bertrand
International Tax
1114 Avenue of the Americas
New York, NY 10036
Telephone: 212-790-0533
Mr. Bertram Frankenberger, Jr.
Mergers and Acquisitions
1114 Avenue of the Americas
New York, NY 10036
Telephone: 212-790-0793
Mr. Steven J. Golub
Accounting Services
1114 Avenue of the Americas
New York, NY 10036
Telephone: 212-790-0884
Mr. Robert S. Gorab
International Operations
1114 Avenue of the Americas
New York, NY 10036
Telephone: 212-790-0515
Our firm also has a number of United States accounting, auditing and
tax coordinators at key locations throughout the world. They may be
contacted through the nearest local Deloitte Haskins & Sells office. See
the listing at the end of this guide.
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Executive

Summary

Foreign investors find the United States of America attractive for a
number of reasons: The government maintains a liberal policy toward all
forms of foreign investment; the political and social climate is stable; tax
and regulatory structures, although complex, are generally conducive to
foreign investment; climate and seasonal variations offer many options;
the population has a broad diversity of cultural behavior patterns and
economic interests; and rapid and extensive transportation, communication and distribution systems make substantially all sections of the U.S.
market readily accessible.
Tax Planning. Businesses operating in the United States may be taxed
at all three levels of government — federal, state and local. Although
taxation is only one of many factors that must be considered when making an investment in the United States, this factor is so important that
taxes are discussed in considerable detail in a separate section of this
publication.
The extent to which U.S. taxes affect investment decisions depends to
some extent upon the tax laws of the foreign investor's home country.
Minimization of U.S. taxes does not always result in overall tax savings.
U.S. income tax law is significantly different from the income tax systems of some other countries. Unlike some countries, the United States
does not limit the application of its income tax to income derived from
within the country. This is true for a U.S. corporation, even if all of the
stock is owned by foreign investors. It is true also for an individual resident, even if the period of residency is brief. U.S. income taxes apply
also to U.S. business income of non-U.S. corporations and to U.S.
business and employment income of nonresident alien individuals. The
United States provides for relief from double taxation through a network
of treaties with other countries and by means of a credit for foreign
taxes.
Most of the states impose income taxes, and when multistate operations
are involved, income taxes may be payable to several states. Most of the
states also impose sales and use taxes that apply to sales of tangible
personal property for use or consumption, but not for resale or further
manufacture. Sales, use and income taxes are also imposed by certain
municipalities.
A foreign investor who acquires an existing U.S. business usually does
so by exchanging cash or debt for the voting shares or operating assets
of the U.S. business. Such a purchase can result in a taxable gain or
loss to the seller. If the foreign investor purchases shares, the tax basis
(cost) of the shares may exceed the tax basis of the acquired company's
net assets. In such circumstances, it may be advisable to take advantage
of a special election that will permit a step-up in bases of the assets of
the acquired corporation. Although it is possible to acquire an existing
U.S. business in a transaction that is free of tax to all parties, this approach is usually not practical for a foreign investor.
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The important point to remember in acquiring an existing U.S. business
is that tax planning is critical. Professional assistance in the planning
stage is essential to a foreign investor's success in entering the U.S.
market.
The U.S. Legal Structure. All entities, foreign or domestic, doing business in the United States are subject to laws enacted at three levels of
government — federal, state and local.
Each of the fifty states and the District of Columbia enacts its own laws,
and although there may be considerable similarity in the laws of some or
even most states on some subjects, there is not required to be nor is
there any uniformity among them. However, the laws of each state are
applicable only within its own boundaries.
The formation of business entities is governed entirely by state law.
There are fewer types of business entities in the United States than in
many other countries. The most common by far is the corporation,
which may be formed under the laws of any state regardless of where it
intends to do business.
There are no laws of general application restricting either direct investments or acquisitions of securities by foreigners. However, there are
laws of specific application in particular industries.
There are restrictions on acquisitions by direct investment and on acquisitions of securities that apply without regard to the nationality of the
potential acquiror. The most important are the federal antitrust laws,
which are intended to preserve competitive market structures and to forbid specific anticompetitive practices.
Exchange Controls. There are no exchange controls or restrictions on
the remittability of dividends, interest and royalties to most foreign countries or on the repatriation of foreign capital invested in the United
States. There is, however, withholding at the source of federal income
tax on certain types of income payable to nonresident aliens, nonresident partnerships and foreign corporations.
Operating in the United States. There are two basic methods of commencing operations in the United States — acquisition of an existing
U.S. company and formation of a new U.S. company. When deciding
between these alternatives, foreign investors should consider numerous
factors in assessing the advantages and disadvantages of each. Among
these factors are the availability and cost of companies suitable for acquisition, compatibility of existing companies' product lines, cash-flow
requirements, established distribution systems, size and strength of competition, and management styles.
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Finding American senior management for a U.S. subsidiary of a foreign
company may be difficult, because Americans may perceive a limited
potential for advancement to top management positions. Consequently,
their compensation requirements may be somewhat higher.
Foreign investors who decide to commence U.S. operations by acquiring existing U.S. companies commonly locate acquisition candidates
through intermediaries such as accountants, bankers, brokers, investment bankers, and lawyers. Intermediaries commonly assist in investigating acquisition candidates, and some assist in negotiating
acquisitions.
Foreign investors who decide to commence U.S. operations by forming
a new U.S. company are frequently foreign companies that desire to import products to the United States rather than produce them there.
Although such foreign companies may have adequate financial
resources and potentially successful products, many encounter significant difficulties in the United States because of, among other things,
lack of familiarity with U.S. business practices. These difficulties can
usually be avoided through proper planning and careful implementation.
Financing. Consistent with the generally positive attitude in the United
States toward direct foreign investment, foreign companies find the
U.S. capital markets receptive to providing financing, both to make acquisitions and to finance the needs of the foreign-owned company after
acquisition. The U.S. capital markets are highly developed and extensive. Terms of the various financing alternatives are very adaptable to
specific needs across a broad spectrum of industries and for a multitude
of purposes. In general, the cost of financing for foreign companies
compares favorably with the cost of financing in financial markets in
other areas of the world.
Foreign companies wishing to raise capital in the United States should
consider engaging the services of an investment banker. Major U.S. accounting firms are often in a good position to counsel on the selection
of an investment-banking firm that is suitable for a specific type of financing or that meets other criteria of the foreign company.
The U.S. Labor Force. The United States has an abundant, welleducated labor force, the composition of which has been affected
significantly by increased recognition of the rights of minorities and
women. Many American workers belong to labor unions which,
although not as dominant as unions in some other countries, have
significantly influenced U.S. labor laws and employment practices.
The labor force is shifting its principal concern from job security to job
satisfaction, equal employment opportunities, safety and environmental
protection. Numerous improvements in the working environment have
v

resulted from employee demands. Many have been voluntary; others
have resulted from legislation and court decisions.
Environmental Protection Laws. As a result of concern about environmental protection and conservation of natural resources, there are
several important environmental protection laws that affect business
operators throughout the United States. Foreign investors need to be
aware of the legal requirements contained in these federal and state
statutes.
The U.S. Securities and Exchange Commission. Securities offered
publicly in the United States must be registered with the U.S. Securities
and Exchange Commission (SEC) and the offering also must conform
with state "blue-sky" laws. The SEC is an independent agency of the
United States government that administers federal securities laws intended to ensure full and fair disclosure to investors. Publicly owned
companies are required to register with and report periodically to the
SEC under a variety of circumstances. Registration statements and
reports to the SEC generally require financial statements and numerous
disclosures.
In November 1982, the U.S. Securities and Exchange Commission substantially revised its registration and reporting requirements for certain
foreign securities issuers by adopting an integrated disclosure system
similar to that applicable to U.S. issuers. The most significant benefit
arising from the revised requirements is that for the first time certain
foreign private issuers are able to offer nonconvertible investment grade
debt securities for sale in the U.S. capital markets, using a short-form
registration statement, without being required to provide complete footnote and other disclosures in accordance with U.S. generally accepted
accounting principles and special rules of the SEC (as contained in its
Regulation S-X).
Accounting and Auditing Practices. Neither federal nor state law
contains a general requirement that a company publish financial information. However, publicly owned companies must prepare financial
statements that are distributed to shareholders and filed with the SEC.
Companies that operate in certain regulated industries are also required
to publish financial information.
U.S. generally accepted accounting principles are established by the
Financial Accounting Standards Board, a private sector organization.
Generally accepted accounting principles are more explicitly defined in
the United States than in most other countries, and they are significantly
different in many instances. With a few exceptions, U.S. generally accepted accounting principles apply equally to both publicly owned companies and private companies, regardless of size.
U.S. generally accepted auditing standards are promulgated by the
American Institute of Certified Public Accountants, a private sector
professional organization. In their reports on financial statements, U.S.
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auditors express an opinion as to whether a company's financial statements "present fairly" financial position, results of operations and
changes in financial position in accordance with U.S. generally accepted
accounting principles.
Selling Securities in the United States. Apart from complying with
the technical requirements of SEC reporting, a foreign private issuer
must achieve financial reporting credibility to assure that the investment
community adequately understands the issuer's reported financial results.
The need for understandability of reported financial results may lead a
foreign private issuer's management to conclude that certain disclosures
are desirable, although not technically required under U.S. standards.
For example, a foreign private issuer's management may need to consider whether the magnitude of the effect on reported financial results
caused by untaxed reserves, appropriations and other items that are accounted for differently in the United States is such that it may be advantageous for the foreign private issuer to publish a U.S. version of its
reported financial results in accordance with U.S. accounting principles.
Also, a foreign private issuer that has significant U.S. competitors might
consider the need for providing the U.S. investment community with annual reports and other financially oriented communications comparable
to those published by its U.S. competitors. Issues of this nature should
be discussed with U.S. professional advisors in the planning stages of
any decision to enter the U.S. capital market.
Overview of This Guide. This guide was written primarily for use by
foreign investors who are considering direct investment in the United
States. Accordingly, it comprises sections on operating, financing,
taxes, the U.S. Securities and Exchange Commission, accounting and
auditing practices, employment practices and labor legislation, and imports and exports.
Readers who are considering passive investments in the United States
should find several sections to be useful. Specifically, potential passive
investors should read the sections on the U.S. Securities and Exchange
Commission and on taxation of passive income from U.S. sources.
Foreign companies that are considering raising capital in the United
States or whose securities may be owned by a significant number of
Americans should be interested in the sections of this guide on the U.S.
Securities and Exchange Commission and on accounting and auditing
practices. A separate, more detailed Deloitte Haskins & Sells booklet is
also available that specifically addresses offerings by foreign issuers of
securities in the United States.
A principal point emphasized throughout this guide is that careful, timely
planning is necessary for a foreign investor or foreign securities issuer
entering the U.S. business environment. Consultation with experienced
professionals should be an integral part of such planning.
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Foreign Investment
The United States of America
Some Facts. In physical size, the United States is a land mass larger
than Western Europe. Climate and seasonal variations offer many options for a foreign investor to consider, whether it be a question of a
product-line appropriate to colder regions or the desire for a warmer
climate for production purposes. The population is highly mobile, and
the various regions of the country exhibit surprisingly different cultural
and behavior patterns and a broad diversity of economic interests. As a
marketplace, the United States has a population of 232 million and expends approximately $1.8 trillion annually on consumer purchases. Percapita personal income is currently $10,510. Rapid and extensive
transportation, communication and distribution systems make substantially all sections of the U.S. market readily accessible.
The country's workforce now numbers nearly 106 million people, of
whom nearly 20 million are involved in manufacturing. Approximately 50
percent of today's workforce consists of women. Vocational and
academic training in the United States is well developed. Approximately
one-fourth of the American workforce belongs to an organized national
or local trade union. In relative terms, U.S. unit labor costs are quite
competitive. While regulations exist to protect workers' employment
rights, managers do retain considerable latitude to adjust workforce
capacity to meet changes in market conditions and demand. Productivity is an important factor in the economy and is receiving increased attention from both industry and government.
See Appendix A for relevant facts and figures.
Government. The U.S.-investment decision obviously requires a
knowledge of applicable laws and regulations. For someone unaccustomed to the structure of the U.S. government, it may appear
somewhat bewildering. Indeed, many U.S. companies are confused by
some aspects of the government system. The following information
about the U.S. system of government may be helpful in providing
familiarity with the role and functioning of government in the United
States.
The federal constitution provides that powers not specifically delegated
to the federal government are reserved to the fifty states. The
"enumerated" powers of the federal government are exercised by three
independent branches, the executive, legislative and judicial. Departments and agencies have been created to assist the President, the "chief
executive." The legislature or Congress is composed of two chambers
(the U.S. Senate with 100 members and the House of Representatives
with 435 members). The Supreme Court and lower tribunals make up
the third branch of the federal government.
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The state governments have structures similar to the federal system,
with distinct and independent branches. Below these levels are the local
governments (e.g., county, township, municipal), which exist primarily
to manage such basic activities as fire and police protection,
maintenance, and utility services.
Foreign Investment
U.S. Policy. The United States has historically maintained an "opendoor" policy with regard to foreign investment. In recent times, this
policy has been reviewed and reaffirmed by presidents from both major
political parties and no change in that long-standing policy should be anticipated, although the issue of obtaining U.S. financing for major acquisitions is under review. While some states have restrictions on foreign
ownership, many states provide initial financing assistance, working
capital, tax holidays and exemptions, technical help and industrial
revenue bond issues to encourage investors to locate within their states.
On balance, government policy may be viewed in its totality as responsive to the operation of free-market forces so as to direct worldwide investment flows in the most productive way.
Laws of Interest. All entities, foreign or domestic, doing business in
the United States are subject to laws enacted at three levels —federal,
state, and local. In general, the most important are federal laws because
of the significance of their subject matter and the fact that their reach
extends throughout the entire jurisdiction of the United States.
Each of the fifty states and the District of Columbia enacts its own laws,
and while there may be considerable similarity in the laws of some or
even most states on some subjects, there is not required to be nor is
there any uniformity. The laws of each state, however, are applicable
only within its own boundaries. Local political subdivisions within the
states, such as counties, cities, towns and villages, also have the power
to enact laws applicable within their own political limits. These laws
generally deal primarily with subjects of local interest such as zoning,
traffic and similar matters.
Frequently, federal and state laws deal with the same general subject
matter, and, where they are applicable, both must be observed. Typical
of such areas of legislation are labor relations, environmental protection
and taxation. Certain powers are, however, delegated to Congress by
the constitution of the United States, and it is the exclusive province of
Congress to adopt laws pursuant to these powers. One of the reserved
powers most significant to business is the power "to regulate commerce
with foreign nations and among the several states," the effect of which
is to make invalid any state law that would interfere with interstate com-
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merce. Also, in areas where there may be both federal and state laws
and the two are in conflict, the federal law prevails. Appendix B contains
a listing of significant federal laws applicable to foreign investment in the
United States.
The formation of business entities is governed by state law. In general,
there are fewer types of business entities in the United States than in
many other countries. The most common by far is the corporation. A
corporation may be formed under the laws of any state, regardless of
where it intends to do business. If it does business in a state or states
other than the one in which it is incorporated, it may be necessary for it
to take appropriate action to qualify to do business under the laws of
such state or states. State corporate laws deal with such subjects as the
establishment, organization and management of the corporation, the
rights of stockholders, and the qualifications and duties of directors and
officers. No two state corporate laws are identical, and the choice of the
state in which to incorporate a business is frequently influenced by the
provisions of its corporate law as well as the state's tax laws.
Even though corporations are formed under state and not federal law,
federal law is of great significance to corporations. For example, any
corporation that makes a public offering of securities of its own issue
that involves any means or instrument of transportation or communication in interstate commerce or of the mails must comply with the federal
Securities Act of 1933. Any publicly owned corporation —roughly defined for the purpose as a corporation with 500 or more stockholders
and more than $1 million of total assets —is required to make public
substantial amounts of information about itself and its operations as well
as the ownership of its securities. In addition, public reporting is required
of the ownership by any person or entity, United States or foreign, of
more than 5 percent of any class of equity security of any public corporation, and no tender offer can be made to acquire equity securities of
such a corporation unless elaborate federal requirements as to disclosure
and procedure are complied with. There are also a number of state
statutes that purport to regulate tender offers. Many of them are more
restrictive than the federal law, but at the present time it is unclear
whether a state statute that is in conflict with the federal law is enforceable.
There are no laws of general application restricting either direct investments in or acquisitions of securities by foreigners, but there are
many of specific application. For example, under federal law, aliens and
foreign-owned corporations are prohibited from holding radio or television licenses, a corporation being considered foreign owned if more than
20 percent of its capital stock is owned by aliens, a foreign government
or a foreign-registered corporation. Similar restrictions are applicable to
commercial aviation, shipping, banking, nuclear energy and other fields.
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There are a number of restrictions under various state laws on foreign investment. Among the more common are restrictions on the ownership
of land, particularly agricultural land, and restrictions relating to banking
and insurance.
There are also restrictions on acquisitions, by direct investment or acquisition of securities, that apply without regard to the nationality of the
potential acquiror. By far the most important are the federal antitrust
laws, which are intended to preserve competitive market structures and
to forbid specific anticompetitive practices. While the antitrust laws may
prevent a particular acquisition by a domestic or foreign investor, they
do not prevent de novo entry into an industry or business.
There are no exchange controls or restrictions on the remittability of
dividends, interest, and royalties to most foreign countries or on the
repatriation of foreign capital invested in the United States. However,
federal income tax on certain types of income payable to nonresident
aliens, nonresident partnerships and foreign corporations is withheld at
the source.
While the barriers to foreign investment in the United States are limited,
a legitimate need exists to know the extent of foreign acquisition and investment in U.S. businesses. In 1976, the International Investment
Survey Act was adopted to determine the amount and type of such activity in the United States. Foreign investors should become familiar with
the disclosure requirements contained in this law as well as the relevant
regulations issued by the Bureau of Economic Analysis (U.S. Department of Commerce), which elaborate on the different reports required
for various forms of investment in U.S. business and property.
Sources of Information. Government-Agency Aids. The federal
government provides a wealth of information for foreigners contemplating investment in the United States. Various agencies compile
statistical data on a wide variety of topics which are then analyzed,
researched and reported through many agency publications readily
available to the public, free or at nominal cost. In particular, the following agencies may be helpful with respect to U.S. investment decision
making:
• Bureau of the Census. This bureau is a general-purpose agency that
collects, tabulates, and publicizes a wide variety of statistical data
about the people and the U.S. economy. In addition, the bureau conducts special censuses and provides current data on population and
housing characteristics, and issues current reports on manufacturing,
retail and wholesale trade, selected services, as well as construction
and employment trends. The bureau is currently compiling the data
gathered during the recent "general census," which occurs every ten
years. When completed, the report will describe the major demographic and socioeconomic changes that occurred during the 1970s.
4

• Bureau of Industrial Economics. This bureau provides government
and business decision makers with data and objective analytical support helpful in assessing the individual industry implications of major
policy decisions and worldwide economic developments. The bureau
engages in industrial forecasting and conducts studies on such topics
as productivity developments and international competitive developments. One of its major products is the annual U.S. Industrial Outlook, a compendium of industry-by-industry reviews and forecasts for
the industrial and service sectors.
• Bureau of Economic Analysis. This bureau collects and reports on the
U.S. economy primarily by preparing, developing and interpreting the
national income and product accounts. The agency's work is supplemented by the preparation and analysis of other measures of business
activity, including various tools for forecasting economic developments, such as surveys of investment outlays and plans of U.S. business. The data and analyses are distributed through its monthly
publication, the Survey of Current Business.
• International Trade Administration. This office within the Department
of Commerce is responsible for the research, analysis and formulation
of international economic and commercial programs as well as
policies relating to trade, finance, investment and services. In addition, the agency manages export and import policy issues and is
responsible for strengthening world trade.
Appendix C contains the addresses of these agencies and the names of
some of their various publications. These are but a few of the many
sources within the federal government having to do with U.S.-investment activity.
The individual state governments compete vigorously for foreign investment and offer technical assistance and, in some instances, financial aid
to encourage such investments. Appendix D contains a listing of the
various state development agencies that may be approached for more
detailed information.
Private-Sector Sources. The federal and state governments are not
alone in their desire to encourage foreign investment in the United
States. As the interest in foreign investment has grown, business
organizations in the private sector have developed a parallel desire to
assist new market entrants. A historical phenomenon of American
business activity has been the creation of trade associations or business
leagues. Trade and professional associations are organized groups of individuals or companies providing similar goods or services, and they find
it mutually beneficial to share industry techniques and innovations,
monitor government programs and legislation, as well as maintain social
and business relationships. Several such associations formed before
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1800 are still functioning today. The Chamber of Commerce of the State
of New York, established in 1768, remains one of the oldest associations
in the country. More than 1,600 trade associations, many of which have
active international representatives, maintain offices in Washington,
D.C., the nation's capital, and thousands more represent business and
professional groups at the state and local level.
These organizations can be useful sources of information to a company
considering a major investment decision in the United States. Listed
below are the names and addresses of a few of the organizations providing more information relevant to foreign investment:
U.S. Chamber of Commerce
1615 H Street, N.W.
Washington, D.C. 20062
National Association of Manufacturers
1776 F Street, N.W.
Washington, D.C. 20006
American Society of Association Executives
1575 I Street, N.W.
Washington, D.C. 20005
This last organization has members from more than 11,000 business and
professional associations and can provide information about trade
associations of particular interest on request.
It might also be helpful to consult the comprehensive Encyclopedia of
Associations, published by Gale Research Co. This reference provides
basic information on some 3,000 trade, business and commercial
organizations, and should be readily available in most larger libraries.
In addition to these sources of information, DH&S has individuals in offices located throughout the United States who are familiar with local
and regional market conditions. The firm's industry specialists in over
twenty industries including such fields as health care, insurance, banking
and energy, are available to discuss the ramifications of particular investment strategies. (For more information on the assistance available
through Deloitte Haskins & Sells, consult the listing of offices at the end
of this guide.)
Patterns and Developments. Government reports of foreigninvestment decisions in the United States suggest that a wide range of
factors are considered in reaching the location decision. For a considerable period of time, investment in manufacturing, for instance, was
concentrated along the eastern seaboard and toward the Great Lakes
region. More recently, investment decisions have involved site selections
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in the Southeast and Far West. Other factors that appear to weigh
heavily in the investment-site decision include:
•

Labor availability

• Local investment incentives
•

Responsive state and local governments

• Transportation facilities
The primary areas of investment (based on 1981 data) are:
•

Manufacturing —$32.2 billion

• Insurance —$6.5 billion

• Trade-$20.6 billion

• Real Estate-$5.9 billion

•

Petroleum-$20.5 billion

• All Other—$7.8 billion

•

Finance —$8.4 billion

The latest data indicate a strong demand for acquisitions in the energyrelated industries, with manufacturing tapering off from previous
reports. Technology transfer is one of the more important reasons for a
growing number of investment decisions.
The policy of the United States with regard to foreign investment remains one of freedom for trade, investment and capital movements. The
pursuit of that goal creates an interdependent world economic system in
which participants serve their own economic interests by adhering to
policies that support an open-market philosophy. Foreign investment in
the United States has become a major factor in American business.

Employment Practices and Labor Legislation
The U.S. labor force, now numbering nearly 106 million, comprises
skilled, semiskilled, technical and professional workers. The increase in
the birthrate since World War II has provided the marketplace with
abundant talent. Moreover, the American worker today is better
educated and more affluent than in the past and has a variety of
interests apart from the workplace environment. Increased recognition of
the rights of minorities and women has altered the makeup of the U.S.
workforce, with the result that more opportunities are available for such
persons to advance to more responsible and better paying positions.
Furthermore, the U.S. workforce is shifting its interest from job
security —for which it fought so hard in the 1920s and 1930s —to job
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satisfaction and a demand that employers provide a work environment
free from safety and environmental hazards. Workers today are more
concerned with job safety, equal employment opportunities, job enrichment and benefits. Changes in the workplace environment have occurred as a result of employee demands. Many of the improvements
have come about voluntarily; others are the result of the enactment of
specific health and environmental laws or court decisions. A review of
some of the legal protections that have been enacted may be helpful.
Appendix C includes mailing addresses for publications available from
the government agencies having jurisdiction in these specified areas.
A discussion of employment practices and labor law would be incomplete without some reference to labor unions. The U.S. labor movement, which began in the early 1900s, is credited with many of the
workplace improvements and the balancing of interests between
employers and employees. Many of the labor laws mentioned in the sections that follow are the result of organized labor's efforts to create a
safer, healthier work environment. Today, approximately 25 million
American workers belong to a state or local affiliate of one of the many
international unions. These unions serve employee interests in a diverse
range of occupations, as the chart in Appendix E indicates.
Employment Rights
The federal government's interest in preserving and enhancing the rights
and obligations of employees and their employers resulted in the creation of several agencies to implement certain laws and regulations
designed for these purposes.
• National Labor Relations Board (NLRB). Created in 1935, the board's
two principal functions are to prevent and remedy unfair labor practices by employers and labor organizations and to oversee the conduct of secret ballot elections to determine whether employees desire
union representation in collective bargaining. In this capacity, the
NLRB administers the nation's laws relating to labor relations. The
board is vested with the power to safeguard employees' rights to
organize and to be represented in collective bargaining. "A Guide to
Basic Law and Procedures Under the National Labor Relations Act"
and "The NLRB, What It Is, What It Does" are informative pamphlets
that explain the activities and workplace responsibilities of the NLRB
(see Appendix C).
• Labor-Management Services Administration (LMSA). This agency offers assistance to employers and unions in solving long-range, complicated problems caused by major economic and technological
change. LMSA works with state and local governments to foster
sound labor-management relations. LMSA also analyzes collective
bargaining performance and private sector policies that have an impact on collective bargaining.
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• Employment Standards Administration (ESA). This agency has responsibility for administering and directing employment programs
concerning minimum wage and overtime standards, and determining
prevailing wage rates to be paid on government contracts. ESA monitors nondiscrimination and affirmative action programs for minorities,
women, veterans and handicapped workers on government contracts. The agency publishes "Handy Reference Guide to the Fair
Labor Standards Act," containing more information about compliance with these particular employment laws.
• Equal Employment Opportunity Commission (EEOC). This commission was created to eliminate discrimination based on race, color,
religion, sex, national origin or age in hiring, promotion, firing, wages,
testing, training, apprenticeship and all other conditions of employment. The commission is responsible for all compliance and enforcement activities that relate to any form of discrimination connected
with employment opportunities throughout the country. It will provide
information concerning compliance to any prospective employer on
request.
Health and Safety
As the economy expanded during the 1950s and 1960s, the deemphasis
on job security was replaced with a growing interest in workplace safety.
Both at the federal and state levels, occupational safety and health matters began and continue to receive widespread attention.
• Occupational Safety and Health Administration (OSHA). Created in
1970, this agency develops and promulgates occupational safety and
health standards. In addition, OSHA officials conduct investigations
and workplace inspections to determine the adequacy of compliance
with standards and have legal authority to issue citations and propose
penalties for noncompliance. The 1970 Occupational Safety and
Health Act applies to virtually every employer in the country and is intended to reduce the incidence of personal injuries, illness and death
among working men and women as a result of their employment.
Assisting the agency in the research and development of health and
safety standards is the National Institute for Occupational Safety and
Health (NIOSH). A publication entitled "All About OSHA" (publication No. OHSA-2056) is available from the agency.
Retirement Benefits and Unemployment
Pension benefits and unemployment compensation have grown in importance over the past few decades. Ensuring that plan contributions are
properly administered has become a government responsibility. Today,
millions of workers' interests are protected by federal and state laws.
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• Labor-Management Services Administration (LMSA). The Employee
Retirement Income Security Act (ERISA) was enacted in 1974 and requires administrators of private pension and welfare plans to file
copies of their plans with the Department of Labor. LMSA administers the law's requirements concerning the obligation of employers to
furnish pension plan summaries to employees and to report annually
on the financial operations of the plans. The requirements for vesting,
participation and funding are administered by the Internal Revenue
Service.
• Unemployment Insurance Service (UIS). The unemployment insurance program is essentially managed by the states; however, UIS
provides assistance to state employment security agencies in developing, improving and operating the federal-state unemployment insurance program and related wage-loss income maintenance programs.
As part of the site-selection process, contact with the prospective
state unemployment officials is advisable.
Visas and Work Permits
The United States immigration laws regulate persons and their activities
while in this country. In preparing for a journey to the United States,
persons who are not otherwise exempt from visa requirements should
apply abroad to a U.S. consular officer for a visa appropriate for the purpose for which entry is desired.
The U.S. Immigration and Naturalization Service (INS) is responsible for
administering the laws and regulations relating to the admission of
aliens. Foreign companies requiring information about visas should
inquire at the consular office of the nearest American Embassy or consulate. Depending on the circumstances of the planned investment decision, different qualifying criteria and permitted duration of stay will apply. Under most circumstances, "E" type visas can be used. These are
available to persons involved in trade and have an initial one-year validity. " B " type visas are for temporary visits for business or pleasure and
have a six-month initial validity. When applying for the " B " type visa, if
more than one trip to the United States is contemplated during the sixmonth period, it is advisable to specifically request a right to reenter
during that period.
An L-1 visa (intracompany transferee) may be an alternative to the E and
B series if the person meets the qualifying criteria. The H-1 visa (person
of distinguished merit and ability) may be another option. To qualify, the
applicant must be a member of the professions or preeminent in his or
her field of endeavor, and the U.S. job must require a professional or
someone who is preeminent. H-2 visas (ordinary workers) are available
when it has been certified that persons in the United States are not willing and able to do the job, and the job must be temporary in nature.
10

It usually takes only a few days to obtain an E-1, E-2 or B-1 visa. L-1 and
H-1 visas require a certification from the U.S. Labor Department as well
as approval by INS, so four months or more is not unusual. Obtaining
an H-2 visa is also a lengthy process.
INS establishes the rules on the length of time a visa holder may remain
in the United States. It should be noted that visas are temporary in
nature and are not a means of avoiding U.S. immigration rules. However, there is some relationship between the type of visa one obtains
and the system of preferences used to determine residency.
The INS publishes a pamphlet entitled "United States Immigration
Laws —General Information," which explains in more detail the application requirements for the various types of visas. To obtain a copy, write:
Immigration and Naturalization Service
425 I Street. N.W.
Washington, D.C. 20536
Environmental Concerns
The 1960s saw the emergence of environmental and conservation concerns about the use of the country's natural resources. Examples of air
and water pollution were publicized. The impact of noise and pesticides
on the health and welfare of citizens was effectively demonstrated. In response to the demands for government intervention, Congress passed
several important environmental protection laws which affect business
operators throughout the United States. Any investor needs to be particularly attuned to the legal requirements contained in these federal
statutes. As there are also many state environmental laws, it is suggested that counsel be instructed to provide assurances as to compliance with these government-directed environmental protection programs.
• Environmental Protection Agency (EPA). This agency was created in
1970 to permit coordinated and effective governmental action on
behalf of the environment. Its mission is to control and abate pollution of the air, water and soil, and it is concerned with such things as
solid waste, noise, radiation and toxic substances. The statutes administered by the EPA include:
0

National Environmental Policy Act

0

Federal Water Pollution Control Act

0

Resource Conservation and Recovery Act

0

Clean Air Act
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0

Noise Control Act (Quiet Communities Act is a recent major amendment to this basic statute.)

0

Toxic Substances Control Act

0

Safe Drinking Water Act

0

Federal Insecticide, Fungicide and Rodenticide Act

0

Marine Protection Research and Sanctuaries Act

0

Comprehensive Environmental Response, Compensation, and Liability
Act (referred to as the "Superfund" Act)

Summaries of these laws are contained in a publication entitled
"Legislative Programs and Organization," available from the EPA (see
Appendix C).
In researching other agencies of the federal government having some
degree of responsibility for "environmental protection," about twenty
major agencies or bureaus within them that have some duty or obligation with regard to this topic were discovered. The ability to comply with
the federal and state environmental laws and accompanying administrative regulations should be a fundamental consideration in the investment
decision-making process.
Imports and Exports
The United States is a major participant in international marketing, as
both an exporter and an importer of goods and services. Statutes and
associated regulations have been issued by agencies of the U.S. government to make sure, in the case of imports, that the public's welfare
(health and safety) is protected and that duties (revenues) generated
from the inflow of merchandise are properly assessed and collected.
There are also federal laws governing the exporting of certain goods to
foreign countries, as well as rules regarding restrictive practices such as
boycotts affecting trade with certain countries. Investors in the United
States should consider the ramifications of these laws and rules in conjunction with their investment decisions.
Importing into the United States The U.S. Customs Service has
primary responsibility for administering the laws affecting goods being
imported into the United States. Goods must be entered through
designated ports of entry. Generally, goods will be examined and duties
and taxes (unless exempt) assessed and collected at the time and point
of entry. Regulations applicable to mail receipts, import quotas, preferences, markings, invoicing and prohibited and restricted importations are
enforced by the district offices of the Customs Service. The Service,
through its district directors, can provide answers to specific questions
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on imports. The Service publishes "Exporting to the United States,"
which contains detailed information about the procedures for entering
goods into the country. In addition, a new system of customs evaluation
has been adopted, and the Service has prepared "Customs Valuation —
Trade Agreements Act of 1979" to assist international marketers in
understanding the new method of valuing merchandise. For such information, write to:
Commissioner
U.S. Customs Service
Department of the Treasury
1301 Constitution Avenue, N.W.
Washington, D.C. 20229
U.S. Export Policy. During the past twelve years the United States has
experienced periods of merchandise trade deficits, concluding with a
$36.4 billion deficit in 1982. This deterioration in world trade position has
been viewed with considerable alarm, and a number of solutions have
been proposed. For example, the U.S. government, as a matter of
policy, has placed a high priority on exporting. Legislation and regulatory
changes to encourage more U.S. companies to export are being advocated. Federal financial assistance, simplification of government procedures, and repeal of outmoded statutory impediments are identifiable
trends now forming to redirect U.S. trade policy.
While these changes bode well for the U.S. economy, certain restrictions remain as part of U.S. policy, and they must be considered by an
investor. One in particular is the U.S. policy with regard to restrictive
trade practices or boycotts. The Export Administration Act, as amended,
requires U.S. exporters to report instances of the imposition of a restrictive trade practice by a foreign government against a country friendly to
the United States. The law provides civil and criminal penalties for violations. Participation in a boycott generally means an agreement to refrain
from doing business with the government of, or companies in, the country that is the target of the boycott or to refrain from employing individuals of a particular race or religion. In addition, a taxpayer that participates in or cooperates with an international boycott may also be
deprived of certain tax benefits. These benefits include the foreign tax
credit, the deferral of tax on earnings of foreign subsidiaries and the use
of a DISC.* The reporting requirements are similar to, but not identical
with, those under the Export Administration Act administered by the
Department of Commerce. As these regulations are of major importance, assistance of counsel with regard to compliance with the reporting requirements should be considered.

*Domestic International Sales Corporation, an export-incentive vehicle which is
discussed on page 54.
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In addition, the U.S. government restricts the exportation of certain
technology and related services. There are export controls on certain
items for reasons of foreign policy, national security or short supply.
There are also restrictions on the export of hazardous substances.
Foreign Trade Zones. To permit the processing of certain imported
goods, reassembly for export, and thus avoidance of customs duties and
quota limitations, foreign "free trade" zones have been established
throughout the United States. Under the auspices of the Foreign Trade
Zones Board, an entity within the U.S. Department of Commerce,
geographic areas have been designated within which foreign and
domestic goods can be moved without formal customs entry for such
purposes as storage, exhibition, assembly and manufacture. The goods
then emerge for export with no tariff, and are generally free of quota restrictions. In 1979, nearly 1,000 domestic and foreign firms received and
processed approximately $2 billion worth of goods through these zones.
Approximately 30 percent of the users were American, and 70 percent
were foreign. For more information about the operation and location of
foreign trade zones, write:
Executive Secretary
Foreign Trade Zones Board
Washington, D.C. 20230
Other Sources of Trade Information. A number of federal government agencies play some part in U.S. trade activities. The sources listed
below have considerable responsibility in the field of trade and provide
reports and publications about U.S. trade policies and procedures.
• Office of the United States Trade Representative (USTR). Located
within the Office of the President of the United States, this office is
headed by the U.S. Trade Representative, a Cabinet-level official with
the rank of ambassador. He serves as the chief representative of the
United States for all activities of the General Agreement on Tariffs
and Trade. This office plans and coordinates U.S. trade policy with
regard to any decisions made on behalf of the U.S. government. The
USTR issues an annual report signed by the President on the status
of the Trade Agreements Program. Another publication entitled "A
Preface to Trade" provides insight into the U.S. trade-policy decisionmaking process. The address for more information is:
United States Trade Representative
Executive Office of the President
600 17th Street, N.W.
Washington, D.C. 20506
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• U.S. International Trade Commission (ITC). Established in 1916 as an
independent agency, ITC has investigatory powers relating to the
customs laws of the United States and foreign countries. Its staff
engages in extensive research and specialized studies relating to all
aspects of commercial and international trade policies. The Commission maintains a 72,000-volume library which subscribes to approximately 12,000 periodicals, including many business and technical
journals. In addition to its special reports, the Commission issues a
publication containing U.S. tariff schedules and related material. For
more information, write to:
The Secretary
U.S. International Trade Commission
701 E Street, N.W.
Washington D.C. 20436
• International Trade Administration (ITA). This agency was established
in 1980 to promote world trade and to strengthen the international
trade and investment position of the United States. The agency, a
part of the U.S. Department of Commerce, plans programs such as
international trade fairs, trade missions, and other overseas trade promotions. Two ITA publications of particular interest are Business
America, a monthly magazine promoting export opportunities, and
"Investment in the U.S.A.," a guide for foreign investors. More information is available from:
International Trade Administration
Department of Commerce
Washington, D.C. 20230
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Preparing To Operate in the United States
Foreign investors choose to operate in the United States of America for
various reasons, such as a desire to control the importing of their goods
into the United States or a need to diversify their operations into a country with a more stable political and social climate than may exist in their
own countries. There are two basic methods of operating in the United
States: acquiring an existing U.S. company and starting a new U.S.
company. Deciding between these two alternatives can be difficult, as
there are many fundamental factors to be considered.
The decision to acquire a company will be affected by the availability
and cost of companies suitable for acquisition. If a company is not actively seeking to be acquired, the purchase price necessary to induce
management or the shareholders to sell may be excessive. Overpayment
for an acquisition, especially when financed at high interest costs, can
create a burden on future profits. Furthermore, the acquirer may pay for
some product lines that do not complement its own products. However,
the acquired company will have ongoing operations that may generate
immediate cash flow.
If the U.S. operations are to manufacture or sell the foreign investor's
products in the United States, acquiring a U.S. company can be highly
advantageous. For example, companies with existing plants may reduce
the time and risks of the startup period associated with new manufacturing capacity. An established distribution system can be extremely useful
in accelerating the placing of a product into the marketplace and in accomplishing sales goals.
Starting a new company involves risks, and there will be a startup period
during which no income will be generated. A newly formed company
will require continuing funding of operating costs and working-capital
needs during the startup period. Even in very successful ventures, operations may not generate positive cash flow for several years. For example, a startup manufacturing situation may involve both a construction
period and a period to get the plant running smoothly. Even an importing operation may require a period to establish a distribution system.
The problems of the startup period may be lessened in situations where
competitors are smaller and in industries where there are no established
companies enjoying significant economies of scale. Furthermore, starting a new company allows the investor the freedom to choose the products to be sold, the structure the company will take, and the management people who will run the company. Thus, the investor can avoid
some problems that might be inherited in an acquisition.
The decision to acquire a company or to start a new company in the
United States is typically made within the framework of a long-range
plan based on the foreign buyer's strategic objectives.
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Planning the Investment
Developing a Long-Range Plan
The long-range plan should address at least the following questions:
• Are there products which can be marketed in the United States?
• What current and long-range financial resources are available for U.S.
investments?
• What resources will the foreign investor add to the acquired new
enterprises? Would direct acquisitions be less rewarding than those
expected from more passive investments? There should be production, management or financial factors that create operating advantages, that is, the combined companies should be more successful
together than separate.
• How can U.S. investment goals be best accomplished, given tax considerations in the United States and in the foreign country?
• Does the plan for U.S. investments help the foreign investor achieve
its overall long-range goals?
• What management capabilities are presently available or will be
developed to manage the U.S. entities? Planning for management is
very important to the success of the U.S. operation.
Management Considerations
Good management is crucial to the success of any company. The optimal management mix in a U.S. subsidiary of a foreign company combines, in many cases, U.S. and foreign personnel. The U.S. manager
will be familiar with U.S. business practices, including legal consequences, business customs and management styles.
Foreign managers will be familiar with, and loyal to, the parent company's operations. As they are more likely to spend all or a large part of
their careers with one organization, they can help foster in other
managers and employees a concern for the long-range success of the
U.S. company and the worldwide operation. It should be understood
that there is considerable management turnover in the United States;
therefore, American managers pay more attention to current performance in making promotion and compensation decisions.
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Management in the United States emphasizes a hierarchical structure in
which one person makes the ultimate decisions. Consensus management is not a common practice. Committees may be formed to deal with
important matters, but such committees generally make recommendations, which are approved or disapproved by the individual to whom a
committee reports.
Only in the case of boards of directors do committees or groups actually
make decisions; even then, the tendency is to follow the guidance of the
chief executive. Because of this, limits of executive authority should be
defined to ensure that the executives have reasonable freedom to
operate effectively.
Another tendency of U.S. management is to proceed quickly with the
initial stages of any negotiation. Subsequent negotiations, however, proceed at a much slower pace, and foreign investors should understand
that most transactions, including those with potential U.S. management, should not be considered complete until all terms and conditions
are defined, and contracts are drafted and signed.
Finding competent senior management for the U.S. subsidiary of a
foreign company can present a difficult problem. Americans may perceive a limited potential for advancement to top management positions,
or they may be unwilling to relocate overseas should such positions be
available. Additionally, the most desirable executives are usually employed, performing successfully and are not seeking to change jobs.
Recruitment of such executives may require a very attractive compensation package.
Executive-search firms are often used to find suitable candidates for
positions. Such firms typically assist in job descriptions, interviewing,
reference checking and salary negotiations. Fees for executive search
are usually based on a percentage of the first-year salary of the successful candidate and are paid by the employer.
Compensation packages for executives normally include a salary, plus a
performance incentive. A common type of incentive compensates the
executive through stock-option, profit-sharing or similar plans, so that
the executive is rewarded as the owners profit. These ownership-type
plans can work in public companies and certain private concerns. An incentive plan linked to specified rates of return on investment, profitability
or book values can be a good alternative, if the foreign company does
not want the dilution of ownership interest resulting from an ownershiptype plan. This alternative type of plan will reward management for
acting in the interest of the owners, without the complications that may
result when management people leave the company as minority shareholders.
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Good employee-benefit programs are required to attract and retain competent employees. Most larger companies offer comprehensive medical
coverage, group life insurance, disability insurance and a retirement
plan. Many of these benefits have tax advantages in that they are
deductible by the company for income tax purposes, yet are not considered as compensation to the employee. Larger companies tend to
offer more in terms of fringe-benefit programs; smaller companies
usually have lower fringe benefits but higher base salaries and incentive
compensation.
Planning an Acquisition
Many foreign investors choose to acquire an existing U.S. enterprise.
Once the long-range plan has defined acquisition as the most desirable
way of entering the U.S. market, the foreign investor should create a
profile of likely candidates by developing a list of industries of interest to
it and, within those industries, the specific companies of interest.
Target Industries
Defining the industry or industries in which the acquisitions are to be
made is the first step in the process. Some of the important questions in
analyzing an industry are as follows:
Growth potential: What are the historical and projected growth rates of
the industry? Is the industry in decline or closely dependent on declining
industries?
Technology: What opportunities and risks have been created by changes
in technology? How do such changes affect the industry and companies
in which the acquiror is interested? Can the acquiror provide the needed
technology and technical expertise to deal with the market?
Geography of the market: Do the companies in the industry compete
regionally, nationally or internationally? What are the opportunities for
geographic expansion of these markets?
Continued product life: Are product life cycles in the growth stage?
Does the industry have the ability to replace declining products?
Supply options: What are the current and future sources of supply?
How stable are such sources?
Market strength: How diversified is the customer mix of the company
being acquired? Companies with a broad range of customers have
stronger market bases. They are not controlled by a relationship with
a few major customers or exposed to risk of financial problems of
those customers.
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Finding Acquisition Candidates
Once the acquisition profile has been prepared, the task is then to find
companies that match the criteria. Information on publicly held corporations is readily accessible because they must file with the Securities and
Exchange Commission. However, only a small percentage of companies
doing business in the United States are publicly held. Other sources include trade associations and financial reporting services such as Dun &
Bradstreet, Inc. and Standard & Poors, Inc. These are often limited in
the information they have available. The best approach is to contact a
third-party intermediary who has contacts in the business sector and is
familiar with the U.S. marketplace. Third-party intermediaries that are
most commonly used are accountants, bankers (including the U.S. affiliates of foreign merchant banks), brokers, investment bankers and
lawyers. The advantages of using these sources include protecting the
confidentiality of the investor during the search period, receiving information and advice about the many regulatory agencies and local laws
that govern acquisitions, and providing subsequent services such as
valuing the potential candidate, locating sources of financing and assisting in negotiations. With the exception of accountants, intermediaries
generally charge a performance or "finder's" fee upon consummation of
an acquisition. Fees may be charged on the basis of time expended.
Investigating Acquisition Candidates
Once a potential acquisition has been identified, an investigation of the
company is necessary in order to provide the acquiror with sufficient information on which to base a reasonable decision. In the case of publicly
owned entities, initial reviews can be performed on the basis of published information. Contacts should be made with the company's management in order to determine continued availability and willingness to
consider a sale or a merger. In the case of privately held entities, an early
approach to the owners would usually be necessary in order to obtain
adequate information. If the acquiror and the acquiree show continued
interest, a detailed investigation should be performed. This investigation
may be called a "businessman's review" or preacquisition investigation.
Depending on the size and nature of the acquisition, the investigation
could range from a review of the company's financial information to a
comprehensive acquisition review accompanied by a detailed written
report. Audits of financial statements may be performed after the acquisition to determine or verify book value or other amounts included in the
selling-price formula.
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Acquisition investigations should include, as necessary, the assistance of
qualified professionals such as accountants, investment bankers, lawyers
and other specialists. As a minimum, the acquiring company should obtain information in the following areas:
• Company background and history
• Operating information
• Company management
•

Financial position and results of operations

• Accounting and reporting policies
• Tax considerations and exposure
• Manufacturing facilities and capabilities
• Sales and marketing
Company Background and History. Knowing how a company
developed is useful in understanding where it is heading. The investor
should find out about prior lawsuits, financial problems and other sensitive areas, as well as inquire about the nature of the business, principal
locations and operating plans.
Operating Information. Accumulation of general financial, marketing
and production information about the candidate is an important step in
the acquisition process. This information may have been prepared by a
company seeking to be acquired, or it can be accumulated from various
business data sources such as trade organizations, government departments, credit agencies and market researchers. Information on recent
developments affecting the candidate is especially important.
Company Management. Since management is an important ingredient in the success of any business, the foreign investor should assess
the quality of the target company's management to determine the need
for retention of management people after the acquisition. In many cases,
retention of some or all key management is critical to the success of the
acquisition. In such situations, an arrangement should be made concurrently with the acquisition to retain, if possible, managers necessary to
the success of the company. (Management retention or non-competition
issues can be stipulated in contract negotiations.) Management contracts
may be necessary to retain high-quality managers; motivation can be instilled, even in contract situations, by tying incentives in these contracts
to key operating and financial goals.
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Financial Position and Results of Operations. A significant amount
of data on publicly held companies will be available from annual reports
and filings with the U.S. Securities and Exchange Commission. In addition, investment bankers and other sources may have gathered in-depth
financial data. For nonpublic companies, financial data other than summary information will normally be made available by management or
shareholders as the acquisition discussions progress. Obtaining financial
ratios is useful, because they can aid in comparisons with other companies in the industry and show trends within the company.
Accounting and Reporting Policies. Two companies with similar
operations can show different operating results by applying different accounting policies. Early assistance of accountants in reviewing accounting policies of acquisition candidates can be extremely useful because of
the range of acceptable alternative accounting and reporting methods.
An understanding of accounting and reporting policies and their application is necessary for comparing potential acquisition candidates. An important consideration is the quality of the target company's earnings.
Is the accounting conservative or earnings-oriented? Do the earnings
generate cash?
Tax Considerations and Exposure. Depending on the structure of the
acquisition, the acquiring company may acquire the unsettled tax problems of the acquired company. Information about the tax-reporting practices and potential tax exposure should be obtained and reviewed by
professional tax accountants or lawyers. The acquisition should be structured to mitigate the exposure if it appears substantial.
Manufacturing Facilities and Capabilities. Because of long-term inflation in the United States, many manufacturing facilities are worth
more than book value and would cost significantly more to replace. Consequently, acquisitions of manufacturing companies in the United States
tend to be perceived as bargains when compared with new construction
of plants. However, older plants should be analyzed in terms of technological adaptability and efficiency for present manufacturing operations.
In addition, some of the apparent "bargains" are in industries with excess capacity and low returns on sales and investment.
Proximity to markets as well as cost and availability of labor may also
significantly affect the value of production facilities. Qualified industrial
experts should be used to assess the value of production facilities when
they are a major part of the acquisition.
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Sales and Marketing. Important sales and marketing factors that
should be analyzed include the following:
• Sales, profit trends and forecasts
• Share-of-market analyses
•

Products and product development

• Concentration or diversity of customers
• Cyclical and seasonal factors
•

Sales backlog

•

Marketing and sales organization

• Access to and control over distribution
• Government and long-term contract sales
When all the information has been analyzed, the foreign investor needs
to decide whether to proceed with the acquisition and to determine a
suitable price range.
Acquisition Pricing Considerations
Determining the offering price for an acquisition candidate is one of the
more important elements of the acquisition process. While there may be
other considerations, the value of any acquisition is basically dependent
upon the opportunities it offers the buyer to increase or sustain its longterm earnings growth. The price to be offered should, therefore, be determined only after a careful analysis of the seller's potential, as outlined
above. The actual price cannot be determined with mathematical precision. It will ultimately be determined after extensive negotiations.
Because the stock market places a value on publicly held companies, it
is easier to develop pricing guidelines for them than for private companies. While not always the case, it has been a common practice for
buyers of publicly held companies to pay premiums over the stock
market value. These premiums tend to differ from industry to industry,
and information on completed transactions can be studied for guidance.
Pricing guidelines for privately held companies can be developed by analyzing prices paid for companies in the same industry, and by considering the price-earnings ratios of publicly held companies in the same
industry.
A broader factor that may affect acquisition prices is the economic environment in the United States. Higher acquisition prices tend to be paid
during periods of increasing gross national product, high employment,
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increased capital investment, as well as rising consumer and business
purchasing. The condition of the capital markets can also be a factor in
pricing an acquisition. When interest rates are low and funds are readily
available, it is frequently possible for a seller to obtain a better price than
when capital is tight and interest rates are high.
As with other aspects of the acquisition process, investment bankers,
accounting firms, appraisal firms or other qualified professionals are
available to assist with the acquisition-pricing decision.
Starting a New U.S. Company
Some foreign companies decide to operate in the United States by starting a new company. In many cases, the purpose of the venture is to sell
the foreign company's products by importing to the United States. Import operations have lower initial costs and can often avoid the long
startup periods required for production operations. Such companies
generally have two important ingredients necessary for a successful
business: adequate financial resources and a potentially successful product. Yet, many foreign companies encounter significant difficulties in the
United States that are due to a lack of familiarity with U.S. business
practices. Many of these difficulties can be avoided through proper planning and careful implementation.
Planning a successful new company encompasses a number of important steps, many of which should be completed before beginning operations. In most situations, the following should be considered before
operations commence:
• Site selection
• Markets and marketing
• Tax planning
•

Legal structure and legal documents

• Employing management personnel
•

Budgeting and cash-flow forecasting

• Accounting and reporting systems
Although it may seem that the necessary steps are costly and time consuming and that lucrative sales opportunities are being lost through
delay, poor preparation can result in substantial monetary losses.
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Site Selection
An important early step in establishing a U.S. operation is the choice of
location for U.S. headquarters and operating facilities. There are many
factors to be considered before making this decision. Site selection decisions can involve a multitude of business disciplines, including
marketing, production, personnel and finance. Factors to be considered
include:
• Cost and availability of labor
• Costs and availability of transportation
• Utility costs, especially electricity
•

Environmental and other regulations

•

State and local incentives, such as tax abatements, industrial revenue
bonds, as well as training incentives and credits

• Existence of suitable plant sites
•

Proximity to source materials or customers

Labor, transportation and utility costs vary substantially by location and
have become increasingly volatile in recent years. Consequently, in addition to an analysis of absolute costs, past and future trends in these
costs should be determined for individual locations.
Variation in the cost of labor often accounts for the major differences in
cost among alternative plant sites. Labor costs can be determined initially from available government data and other sources. As possible
locations are further analyzed, however, the actual local job rates should
be determined. The availability of labor (skilled or semiskilled) should
also be considered.
Transportation can be the major element of nonproduct costs of a
distribution facility. Location near markets can reduce these costs; it can
also aid in quick response to product orders. Furthermore, transportation
costs can differ substantially by location not only because of geographical distances to suppliers and customers, but also because of local rate
differentials. In industries with high transportation costs due to product
weight or volume that is great in relation to value (e.g., glass and
building products), location near suppliers or customers may be necessary if prices are to be competitive. A multiplant strategy may be called
for in order to sell on a regional or national basis.
Utility costs, especially electricity, have always been a factor in total
plant costs. This can be of paramount importance in certain energyintensive industries, such as aluminum refining.
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Environmental regulations, zoning ordinances and other regulations can
delay or prevent plant location in otherwise suitable areas. Particularly
for heavy industries, concern about the effects of local regulation on the
ability to begin and continue operations may substantially outweigh
lower costs.
With the rise in land values in recent years, real estate costs are becoming increasingly important in site selection. In addition, property available
for manufacturing facilities is becoming more limited because of
increased zoning regulations. Added to the cost of land are costs of
construction, which have increased dramatically in recent years. Buying
an existing plant is an alternative that should be considered. Renovation
is generally cheaper than construction, and existing plants usually have
in-place roads and utilities, as well as fewer permit and zoning problems.
The site selection decision for most nonmanufacturing facilities usually
centers on the market location. The most obvious case is retailing,
where the objective is to make products available to the potential purchasers. Showrooms in a given industry will often cluster in a major city
for the benefit of buyers who can choose from a multitude of products
or product lines in one location.
Income and other state and local taxes can represent a large part of the
cost of doing business in a particular place. In many cases, this cost can
be reduced through careful tax planning.
The significant size of the U.S. market appeals to foreign companies,
because substantial profits can be generated by capturing even a small
percentage of the market. A new product will generally be competing
with existing, entrenched products, however, and marketing efforts will
be spread over a large population and geographical area. Consequently,
marketing costs will be high. As a result, many initial marketing plans involving entry into a market will focus on certain geographical areas.
Markets and Marketing
A comprehensive market survey should cover general market information, principal competition, channels of distribution and alternative
marketing strategies. Depending on the product, general market information would include size of specific and total product market, general
economic trends and their effect on the market, seasonality, and
geographic distribution of the market. Depending upon the product, the
survey may analyze demographics of consumers (i.e., age, income and
spending patterns) and indicate factors motivating purchases. Data on
the principal competition should include identity, location, market share,
comparisons of competitors' products with products surveyed, pricing
and terms of trade (e.g., discount policy, markups, dating, returns).
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Channels of distribution should be analyzed as to types (distributors,
wholesalers, manufacturers' representatives, jobbers and retailers), identity of important companies in the distribution channel, and advantages
and disadvantages of using alternative channels. After summarizing and
analyzing all of this information, alternative marketing strategies, including their financial implications, should be outlined.
U.S. businesses are highly sophisticated in marketing techniques and
strategy, and there are many marketing consulting firms. The cost of
such assistance is small compared with the potential cost of an illdevised marketing plan. If marketing personnel experienced in the product area are employed, they can use their knowledge to add to or
replace information provided by marketing consultants.
The need for advertising and other promotional expenditures necessary
to create demand for the product should be analyzed in the survey.
Knowledge of the market is most important in designing an advertising
program. Substantial advertising expenditures can be wasted by not
knowing the market or not fitting the advertising to the market and consequently using the wrong media or misdirecting the advertising. The
advertising program, once established, should be carefully monitored,
having both a long-run and a short-run objective in view at all times.
Consumer products typically require the largest advertising expenditures.
Actual implementation of an advertising campaign is usually handled
through an advertising agency. An agency can prepare the advertisements, help with media selection and monitor the results of the program. Fee arrangements are generally based upon a percentage of the
advertising costs.
Supplementing such promotional activities is a public relations effort.
While this may be directed, and even implemented, by local management, it is not uncommon to engage a public relations consulting firm to
keep the key "publics" informed about the company's direction and
management as well as its products or services.
Tax Planning
The form and structure of a U.S. company can have significant tax
ramifications. Research into the best tax structure for the company
should be performed before formulating any legal U.S. entity. Such
assistance can be provided by tax specialists in accounting and legal
firms. Various tax considerations are discussed in depth in a separate
section of this guide. The following discussion presents a brief overview
of some tax considerations for the foreign investor.
A U.S. corporation is taxed according to a graduated rate system on its
worldwide income and not solely on U.S.-source income. Double taxa27

tion is often avoided through bilateral tax treaties and foreign-tax credits.
The determination of taxable income involves the concepts of allowable
depreciation, inventory valuation, and allowable accounting methods.
Various credits, such as the investment tax credit, often offset a portion
or all of an entity's tax liability. If deductible expenses exceed taxable income for a taxable year, the resulting net operating loss may generally
be carried back three years and forward fifteen years to reduce the
amount of income subject to U.S. tax. Preferential rates may apply to
gains resulting from the disposition of capital assets. Losses from such
dispositions are subject to limitations. Certain tax-favored items may be
subject to a minimum tax in addition to the regular tax. U.S.-source
interest, dividends and royalties, among other kinds of income, paid by
a U.S. corporation to a foreign person are generally subject to a U.S.
withholding tax on the gross amount remitted. This tax may be reduced
or eliminated by a bilateral tax treaty. A U.S. corporation may be entitled
to a special dividends-received deduction for U.S.-source dividends and
may also join in the filing of a consolidated federal tax return.
In considering the structures for conducting business activities in the
United States of America, the foreign investor may identify several alternatives, as follows:
•

Starting a branch operation in the United States

•

Starting a non-U.S. subsidiary operating wholly in the United States

•

Starting a U.S. subsidiary

• Acquiring a U.S. operating company
Perhaps the most direct method of conducting business in the United
States would be to establish branch operations. Tax would be imposed
on income attributable to the U.S. branch operations. If a bilateral treaty
existed, income allocable to a permanent establishment in the United
States (as defined by the treaty) would be taxed. Possible controversies
with U.S. tax authorities may arise regarding an appropriate basis for
allocating income and expenses to the U.S. branch. However, operating
as a branch may be advantageous if the foreign (home) country allows
offsetting of U.S. startup losses. In addition, payments of the U.S.
branch profits to the head office would be free of any U.S. withholding
tax. Finally, a branch can be converted to a U.S. corporation at a later
time, generally without U.S. tax consequences.
A second possibility is starting a non-U.S. subsidiary to operate wholly
in the United States. In theory, such a foreign subsidiary would be subject to the same tax liability as a U.S. branch of the foreign investor.
However, using a separate subsidiary may minimize controversies with
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U.S. tax authorities about allocation of income. If certain conditions exist, remittance of profits by the non-U.S. subsidiary to the foreign parent
may be subject to the withholding tax imposed on U.S.-source income.
See the discussion on page 51.
A U.S. subsidiary would be subject to the taxes imposed on a regular
U.S. corporation as discussed previously. Taxable income would not be
limited to U.S.-source income, but would include worldwide income. A
U.S. subsidiary may be incorporated under the laws of any state. In addition to general business considerations, a foreign investor should consider the corporate income and franchise taxes that may be imposed by
various states.
Foreign investors may acquire a U.S. company by purchasing shares of
stock or operating assets. In purchasing assets, the cost basis of those
assets for depreciation and subsequent disposition would be the purchase price. In purchasing stock, however, the cost basis of the underlying assets would be the same as that of the acquired company. The
investor may want to consider liquidating the acquired company to obtain an increased basis for the assets. It may be advantageous for the
foreign investor to consider organizing a U.S. holding company to acquire the existing U.S. operating company. The holding company and
the acquired operating company could file a consolidated return on
which interest paid on funds borrowed for the purchase may be offset
against profits of the operating company. However, using a holding
company may result in an additional tax on undistributed earnings in excess of a certain amount. Also, interest paid on loans may be treated as
nondeductible dividends or as paid by the parent, if the parent has
guaranteed the loan.
In addition to establishing a subsidiary or acquiring an operating company, the foreign investor may want to consider other possible forms for
conducting business in the United States. The partnership form may be
a viable alternative for a foreign investor wanting to start a U.S.
business. The partnership is not recognized as a taxable entity, but each
partner pays tax on his share of partnership taxable income. A non-U.S.
partner would be taxable to the extent to which his share of the partnership income is connected with a trade or business in the United States
or constitutes fixed or determinable income from U.S. sources.
A foreign investor, by exporting U.S.-manufactured products, could
benefit from the tax deferral available through a Domestic International
Sales Corporation (DISC). A DISC is typically a sales subsidiary of a
U.S. manufacturer, but it can operate by purchasing from unrelated suppliers. A DISC pays no corporate income tax. However, its parent
records 50 percent of the DISC'S income and pays the tax thereon. The
other 50 percent of its profits may be accumulated indefinitely. This
defers tax to its shareholders until dividends are distributed.
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The foreign investor should be aware of other taxes that may be imposed on a U.S. business entity. Employment taxes are payable to the
U.S. Treasury and to particular states. State income taxes are generally
levied according to the in-state business activity. State sales and use
taxes may apply to sales of tangible personal property for use or consumption. A careful study of a state's tax structure should be undertaken before business is conducted there.
See pages 42 to 69 for a more detailed discussion of U.S. tax considerations.
Legal Structure and Legal Documents
Business in the United States has become increasingly affected by litigation and a complex but manageable system of laws. Consequently, expert legal counsel is important for any business and should be obtained
very early in the planning stage. The experience and reputation of a law
firm should be checked before engaging legal counsel. Legal counsel will
be required to form a U.S. corporation or other legal structure and
should be consulted in matters such as contracts, employment agreements and other forms of legal communication. Even warranty cards
and purchase-order forms can create unforeseen liabilities and litigation
problems if they are written incorrectly.
Employing Management Personnel
Good day-to-day management is crucial to the success of any new business. Most successful small companies are closely managed by the
entrepreneurs who founded them. Not only are the owners familiar with
the products and the markets, but their goals are the success and profitability of their businesses. New business ventures started by foreign
firms are normally managed by executives who do not have an ownership interest in the company. Money spent to employ good management
personnel who are knowledgeable about the business and the market in
which the company will operate is an investment in the company's
success.
In startup situations, the U.S. company may lack the organizational
checks and balances of a larger, established company and thus may give
management more freedom to manage and possibly to mismanage.
Assignment of a manager (or managers) from the foreign parent is one
method of keeping day-to-day control over the U.S. company. Although
the foreign manager would generally be unfamiliar with U.S. business
practices, U.S. management can be used for specific operating positions, with the foreign manager functioning in the role of overseer.
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Budgeting and Cash-Flow Forecasting
One of the most important parts of the initial planning stage of a new
enterprise is the development of a budget and a cash-flow forecast.
A budget is a document used to (1) make and coordinate plans, (2)
communicate those plans to persons responsible for executing them,
(3) motivate managers and (4) control and measure performance. It is
an essential tool for controlling the day-to-day operations of the company when the parent is overseas. It should be realistic and achievable,
and developed from the best information available about future plans
and operations.
The cash-flow forecast is an estimate of the most probable cash position
of the company, using as its basis the budgeted numbers' receipts and
expenditures. It gives the parent company invaluable information about
the magnitude of cash requirements and the timing of these requirements. The capital requirements of a new business can be high, especially if it is begun as a large-scale operation. Total funds required to
finance fixed assets, operations, and working-capital needs can mount
before sales begin to generate cash flow. Even if sales grow rapidly, increases in working capital needs will usually exceed the cash generated
from operations. If the parent is financing the startup operations, the
cash-flow forecast will enable it to transfer funds at the optimum time,
using wire transfers. In this way, large cash balances need not be held
by the U.S. company. If the cash requirements are to be financed by
outside sources, the cash forecast gives an indication of when credit
lines will have to be drawn upon and for how long. Once this is determined, methods for obtaining the outside financing can be explored.
This is discussed in the financing section of this guide, beginning on
page 33.
Accounting and Reporting Systems
There is a tendency to let accounting slip during startup and growth
periods; the emphasis is usually on sales. However, critical operating
decisions, which would be improved by better information, are often
made during these periods, and timely accounting will give an early
indication of existing or potential operating problems. Without timely
information, significant funds can be spent before problems are brought
into focus.
Budgeting will be effective only when it is combined with timely
accounting and reporting. Continuous comparisons of actual results with
budgeted results are necessary to ascertain whether operations are proceeding in accordance with the plan and management is effectively implementing company policy.
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There are no federal requirements as to the type of accounting and
reporting systems that need to be set up. Accounting systems are individually designed to meet the company's needs. The type of system can
range from a simple manual system to a complex computer-generated
system. Reporting requirements, unless the company is publicly held
and subject to the rules of the U.S. Securities and Exchange Commission, also vary from company to company. Internal management reports
are designed to generate only the information that is relevant and useful
to the company. In addition, there is no requirement for nonpublic companies to be audited. The accountant chosen will be in the best position
to discuss what system best fits the needs of the company.
Other Modes of Operating
Acquiring a company and starting a new company are not the only
means of operating in the United States of America. Although this guide
concentrates on these means, the principles involved can be applied to
other business structures.
An alternative to acquiring the majority ownership in a company is to
acquire a minority interest in a company, perhaps with the option to
increase the interest in the future. This approach has been used by
many U.S. and foreign companies. It affords the opportunity to learn
more about a company, its management and its prospects before
making a commitment to a complete acquisition. One possible negative
factor may be the inability to exercise significant control over the
operating policies of the investee.
Another form of business association is a joint venture between a
foreign company and a U.S. company. This can be particularly appropriate for clearly defined projects or goals. For example, joint ventures
can be used to assure a foreign company of needed raw materials or
other products, or to gain access to an existing U.S. marketing network.
Joint venturees may contribute capital, expertise or products in varying
degrees, depending on their worth and the desired sharing of profit and
risk. A joint venture can take many forms, including creation of a partnership or a corporation.
Arrangements by which foreign companies license U.S. companies to
use or exploit patents, proprietary processes, trademarks and trade
names are also frequently encountered. These may be in connection
with ownership of or investment in the licensee, but in many cases the
only interest of the foreign company is in a royalty or similar payment.
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Financing in the United States
Overview
Consistent with the generally positive climate in the United States of
America toward foreign acquisitions and other forms of direct investment, foreign companies find U.S. capital markets receptive to providing financing both for acquisitions and for the needs of the new
foreign-owned company after acquisition. The capital markets of the
United States are highly developed and extensive. The terms of the
various financing alternatives are very adaptable to the specific needs of
corporations across the broad spectrum of industries for a multitude of
corporate purposes. In general, the cost of financing for foreign companies, when available, compares favorably with the costs of financing
in other world financial markets.
The purpose of this section is to provide a general review of U.S. capital
markets, with emphasis on the feasible financing alternatives for foreign
firms. To simplify matters somewhat, U.S. capital markets can be
segmented into the following broad categories:
• Commercial bank financing
•

Private debt and equity financing

•

Public debt and equity financing

• Industrial revenue bonds
•

Long-term leasing

• Commercial financing
• Commercial paper
Within each of these segments, a great variety of securities has
developed. This variety of forms of financing offers a foreign company
seeking capital in the United States flexibility to tailor financing to its
specific needs. With regard to long- and medium-term financing we shall
concentrate most of our attention on the most popular and practical
forms of U.S. financing for foreign firms. Over the past several years,
these have been debt financing (particularly private), commercial bank
financing, industrial revenue bonds, and leasing. Concerning short-term
financing, once a foreign company is established in the United States
most forms, including the various types of commercial bank and commercial finance loans, will be as readily available to a foreign-owned
company as they are to a U.S.-owned company.
In general, the private and public debt and equity markets are long term,
and commercial banking, commercial finance, commercial paper and
leasing are medium and short term. It is important to note that in the
United States there is a separation of functions: short- and medium-term
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bank financing are handled by commercial banks, and long-term lending
is handled by investment banking firms, which act as agents in arranging
loans with U.S. institutional investors. This is a fundamental difference
from the practice in certain European countries where short-, medium-,
and long-term capital requirements are handled by universal banks.
However, in recent years a number of the largest U.S. commercial
banks have begun to service the private debt and equity markets as
agents; they are currently forbidden by law to become involved in the
public debt and equity markets.
Need for Professional Assistance
Foreign firms wishing to raise capital in the United States, particularly if
unfamiliar with U.S. capital markets, should consider engaging the services of a U.S. investment banker, the investment banking arm (often
called merchant banking) of a U.S. commercial bank, or the U.S. investment banking affiliate of a foreign bank. Particularly with regard to longterm debt and equity markets, most U. S. corporations would also
engage such services. The professional staffs of investment banking
organizations are highly experienced in raising capital from the various
segments of the U.S. capital market. Many of them have had extensive
experience with foreign companies and are, therefore, able to translate
the practices of the U.S. capital market into a form of issue compatible
with the financial, legal, tax and accounting considerations of the
foreign issuer.
Commercial Bank Financing
Any creditworthy foreign borrower will have access to a wide array of
United States commercial banks for loans for initial financing of acquisitions or for the normal corporate purposes of their U.S. operations. Furthermore, commercial banks are often willing to lend to U.S. subsidiaries
of foreign companies, particularly with the guarantee of the foreign
parent, for a wide variety of corporate purposes, including acquisitions.
Line of Credit. If commercial bank financing is used regularly it is usually arranged through a "line of credit." A line of credit represents a formal or informal commitment by the bank to lend an amount up to a
stipulated limit. This line can be drawn against by the borrower when it
wishes, assuming no material deterioration has occurred in its financial
condition. The arrangement may call for payment of a standby commitment fee. In addition, the borrower is usually expected to keep on
deposit with the bank a compensating balance of between 10 and 20
percent of the amount of the line; such a requirement is normal with
most other types of bank financing.
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Term Loans. Commercial bank term loans, secured and unsecured, are
generally made for periods of from one to five years and repayable in
semiannual instalments. A lump sum repayment or deferral in the first
year or two of the loan is often possible. The bank will consider carefully
such things as the long range prospects of the company and its industry, present and projected profitability, and the ability of the company to generate the cash required to meet the loan payments. Interest
rates on term loans depend on a variety of factors, including the credit
standing of the borrower and the bank's familiarity with the company
and its management.
Formal loan agreements spell out terms and conditions, including various provisions covering the administration of the credits and the financial conduct of the debtor. Certain covenants may be required, e.g.,
not to mortgage or sell assets, disburse dividends or allow the current
ratio to fall below a specified level.
Revolving Credit. Commercial bank revolving credit loans provide financing for periods of from one to five years. Essentially, the company
borrows, pays back and then reborrows, as needed, up to a ceiling
amount set by the bank. The bank and the borrower work out a revolving credit agreement which states the maturity date, what the collateral
is, if required, and whether the revolving credit can be converted into a
term loan.
Medium-Term Loans. Over the past several years, U.S. commercial
banks, which previously had been almost entirely short-term oriented,
have been granting medium-term loans (five to ten years). Interest rates
charged are usually floating, changed periodically as the U.S. prime rate
changes.
Public and Private Debt Financing
Historically, foreign companies seeking to raise capital in the United
States have been most interested in exploring debt financing. As a practical matter, the most viable approach for foreign companies at present
is private debt financing, because the disclosure requirements are less
onerous than those required by U.S. governmental bodies. A very important distinction between a public and a private offering of debt (and
equity) in the United States is that securities offered publicly must be
registered with the U.S. Securities and Exchange Commission (SEC)
and must also conform with the "blue-sky laws".* This process involves
broad public disclosure of all material facts relating to the operations of
the issuer. The requirements for financial statements acceptable to the
SEC are discussed below, beginning on page 82.
*Blue-sky laws is the common term for state laws regulating the sale of
securities.
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Important Characteristics of U.S. Capital Markets
Size of Debt Financing Issues. A private debt financing issue can be
arranged for as little as $1.0 million. However, public debt financing
issues can seldom be arranged for less than $20 million, because of the
issuance costs.
Debt Repayment. The U.S. debt capital market offers great flexibility
with regard to maturity of the loan and sinking fund repayment requirements. The financing can be structured to conform to the borrower's
cash-flow projections and the nature of the assets or operations being
financed. A moratorium on the payment of principal for several years is
often possible; this could be a very significant consideration for a foreign
company considering startup operations in the United States. Sinking
fund repayments can be arranged in various ways, including level debt
service, level or escalating principal repayments, or final-year "balloon"
repayments. In addition, the borrower often has the right to increase
sinking fund repayments to take advantage of a favorable cash position
or a decline in interest rates.
Interest Rates. The interest rate to be paid by the foreign borrower in
the U.S. debt market depends on many factors. Interest rates on private
debt securities have historically averaged 25 to 100 basis points (0.25 to
1.0 percent) higher than rates on similarly rated public securities.
Noninterest Costs of Issuance. Usually, the noninterest costs of issuing public securities will exceed costs associated with a comparable sale
of private securities. These noninterest costs of issuance include legal
and accounting expenses, printing, and payments to a trustee bank,
transfer agent and registrar. As the lower interest rate obtainable on
public debt financing is offset somewhat by the higher noninterest costs,
the effective cost differential between public and private debt financing
will be lower than the stated coupon interest rate differential.
Debt Issue Covenants. United States public and private lenders will require a way to monitor closely the issuer's assets and total indebtedness.
In essence, they want assurance that the credit standing of the borrower
will be maintained while the debt issue is outstanding. U.S. lenders accomplish their monitoring through restrictive covenants regarding such
items as payments of dividends, pledging or sale of assets, maintenance
of certain financial ratios and incurrence of additional debt. If a newly
organized U.S. subsidiary acts as the borrower, a loan guarantee will
often be required from its foreign parent. Sometimes, the parent may be
required to agree to similar restrictive covenants. While U.S. companies
are accustomed to functioning within the limits of such restrictions,
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foreign borrowers may initially find them onerous and complicated. As a
practical matter, however, these restrictions usually do not require anything more than generally prudent financial management. When balanced against the positive aspects of financing in the United States,
most foreign borrowers find such restrictions acceptable.
Arranging Private Placement Financing
Source of Funds. The institutions providing private long-term capital in
the United States are life insurance and casualty insurance companies,
pension and mutual funds, investment trusts and other specialized financial institutions. These institutions focus on debt obligations, but, where
permitted by the investment laws under which they operate, they may
provide common or preferred stock equity financing. The most common
private placement is a ten- to twenty-year unsecured promissory note.
The specific types of private placements in which institutions are interested vary, depending on such factors as risk preference, security requirements, tax considerations, industry characteristics, and so forth.
Mechanics of Arranging Private Placement. Most companies, U.S.
or foreign owned, will select a private placement adviser, usually an investment banking firm, to assist in the following steps, which are
necessary to arrange a private vehicle:
a. Structuring the specific financing vehicle.
b. Identifying the most likely potential institutional investors.
c. Preparing an offering memorandum which will be used in the process
of soliciting institutional investor interest in the securities being
offered.
d. Negotiating the specific terms of the transaction, including the interest rate, term repayment schedule, restrictive covenants, prepayment penalty, and so forth, which will be incorporated into a note
purchase agreement. This document is a signed agreement between
the company issuing the private placement and institutional investors,
and covers the terms of the debt obligation and all provisions concerning the relationship between the parties to the agreement for the
duration of the loan.
The offering memorandum will contain sufficient information, including
historical financial information, usually for five years, and projections of
operating budgets and financial results for three or more years. The information in the memorandum should be accurate, as its content can be
the basis of legal liability in the United States should it prove to be misleading or fail to disclose material information.
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Time Required To Complete Private Placement. It generally takes
two or three months to complete a private placement. A standard arrangement in the United States would be for the private placement to be
completely arranged with "takedown" of the funds in the future. Usually, a commitment fee of from 0.25 to 0.50 percent is charged for such a
future takedown commitment.
Arranging a Public Offering
A public offering of debt or equity securities in the United States is a
possibility for a foreign firm that can comply with the requirements of
U.S. securities laws. Among the registration requirements are audited
financial statements and public disclosure of details of the company's
business, including financial arrangements with officers and directors.
Therefore, before seriously considering the U.S. public market as an
alternative, the foreign company should consult with a U.S. investment
banker, accounting firm and securities law firm to determine whether it
would be advisable even to consider a public offering.
If it is determined that a public offering is possible, the foreign company
will retain an investment banking firm to underwrite the issue. The investment banking firm, with the assistance of accounting and law firms,
will assist the company in the preparation of the registration statement
and filing it with the U.S. Securities and Exchange Commission. For
further details see section entitled "The Securities and Exchange
Commission."
Another important document is the underwriting agreement. It sets forth
in detail the conditions under which the investment banking firm is retained (which usually forms a "syndicate" with several other investment
banking firms to underwrite the issue), the agreement to purchase the
issue at a stated price from the issuing company and offer it to public investors at a stated price, and, in the case of a debt offering, the interest
rate. The underwriting agreement is usually signed on the day the
securities are offered.
Because a public offering is more complex than a private offering, the
process generally takes longer.
Industrial Revenue Bonds
Industrial revenue bonds are tax-exempt debt securities issued by state
and local authorities on behalf of companies as an inducement to attract
new U.S. and foreign industrial investment. Because of the tax-exempt
feature, issues of industrial revenue bonds usually have an interest cost
about 200 to 400 basis points (2.0 to 4.0 percent) below prevailing debt
interest rates in the United States at time of issue.
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Size Limitations. In accordance with U.S. Internal Revenue Service
(IRS) limitations, industrial revenue bonds may be used to finance plant
and equipment at a specific location when the investment in the facility
will not exceed $10 million over a prescribed time period extending three
years back and three years forward from the date the bonds are issued.
Where it is known that the plant and equipment to be financed will require investment in excess of $10 million within the statutory time
period, industrial revenue bonds may be issued up to an additional $1
million, pursuant to a statutory exemption. Because leased assets are
under some circumstances not deemed to be included within the
$10-million limitation, it may be possible to combine the benefits of industrial revenue bonds with those of leasing to raise an amount in excess of $10 million to arrive at a favorable method of financing plant and
equipment in the United States.
Acquisition Financing. Under certain circumstances industrial revenue
bonds might be available to finance acquisitions. Certain procedures
must be followed, and it is mandatory that the required approval by the
appropriate Industrial Development Authority be obtained before signing
any binding acquisition agreement. An investment banking firm experienced in financings using industrial revenue bonds would be able to assist companies in obtaining such approval.
Financing Pollution-Control Equipment. Under Internal Revenue Service regulations, an unlimited amount of tax-exempt debt securities can
be issued in connection with financing pollution-control equipment required by federal law for manufacturing plants whose operations produce effects exceeding legally tolerable pollution levels. U.S. companies
have raised several billions of dollars this way over the past few years,
and large foreign companies with sizable plants in the United States
would also find this to be an attractive way to finance pollution-control
equipment.
Composite Issues. It is often possible for a company to combine
several industrial revenue bond issues, including $1-million statutory exemptions and pollution-control financings, into one large composite
issue. Such an approach can have important cost and documentation
advantages which could be significant to larger companies with financing requirements for several facilities to be located in different places
around the country.
Financing with Long-Term Leases
In the United States long-term leasing has become an important method
of financing fixed assets —including plant and equipment, ships, aircraft,
railroad rolling stock, and real estate such as office buildings and
warehouses.
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Leasing is available from several kinds of institutions, including leasing
companies, manufacturers and distributors of equipment, commercial
finance companies and commercial banks, which have established, or
acquired, leasing companies in recent years.
The two basic types of long-term leasing are financial leasing and
leveraged leasing.
Financial Leasing. Under long-term financial leases, the lessee company, in effect, purchases the equipment by leasing at a cost equivalent
to the purchase price plus interest over a period geared to the useful life
of the equipment. At the end of the lease period, the lessee may have
the option of purchasing the equipment or leasing new equipment, the
lease for which will be written on the basis of the cost of the new equipment minus the proceeds from the sale (residual value) of the originally
leased equipment.
Leveraged Leasing. A leveraged lease is similar to a straight financial
lease, but a third party (often a U.S. commercial bank or other institutional investor) purchases and owns the assets and leases them back to
the company under a long-term lease. Often the implied interest rate on
a leveraged-lease financing is several basis points cheaper than that on
other debt financing.
The cost of lease financing is lower because the third-party owner-lessor
partly finances the purchase of the assets with equity (typically 30 percent) and receives a substantial return on this equity investment because
it claims the depreciation, U.S. investment tax credit and residual value
associated with the assets. The remaining cost of the assets (about 70
percent) is often financed through a debt private placement (discussed
in a previous section) secured by the rental payments from the lease of
the assets.
We would caution that leveraged-lease financing is more complicated to
analyze than other types of debt financing. While the implied interest
rate may be less, to determine whether leveraged-lease financing is in
fact the cheapest form of financing, the U.S. tax rate for the company
and the estimated residual value of the assets at the end of the lease
term must be carefully considered in the analysis.
Commercial Financing
U.S. commercial finance companies are a major source of secured
financing for small- and medium-size firms. There are many independent
U.S. commercial finance companies, many with offices nationwide. In
addition, a number of U.S. bank holding companies have acquired or
established commercial finance operations in the past few years.
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Commercial finance companies make loans secured by accounts
receivable, inventory, plant and equipment, real estate and other assets.
Factoring is a form of accounts receivable financing, but instead of borrowing against the receivables, they may be sold at a discount to the
commercial finance company.
In general, commercial finance loans are an alternative form of financing
for companies that do not qualify for a commercial bank loan. Interest
rates are often several basis points above the U.S. prime rate, reflecting
the lower credit standing of the borrower.
In recent years commercial finance companies have been active in
financing "leveraged buy-out" acquisitions. For this form of acquisition,
the buyer of a company finances the purchase by arranging a loan collateralized by the assets of the company being acquired.
Commercial Paper
Commercial paper is, in effect, short-term promissory notes issued by
larger U.S. companies with a high credit rating from one of the U.S.
credit-rating companies. Commercial paper is usually unsecured and is
sold through leading U.S. investment banking firms. It is probably the
cheapest form of short-term financing.
Given the stringent requirements of U.S. financial institutions, commercial paper financing is usually not feasible for newly established U.S.
operations of foreign companies. However, when a foreign company
acquires a substantial U.S. company that is qualified to issue commercial paper, it could do so despite foreign ownership.
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Taxes and Related Considerations
Overall Perspective
What Part Do Taxes Play? Among the economic considerations pertinent to doing business, or otherwise investing, in the United States of
America, U.S. taxes, of course, play a prominent role. However, the extent
to which U.S. taxes are an economic determinant depends in some
degree on the tax law of the investor's home country. The avoidance or
reduction of U.S. tax will not in every case result in overall tax saving, as
will be apparent from the discussion following.
If the U.S. tax rate is higher than the home-country rate, it may well be to
the advantage of the investor to keep the U.S. tax to the minimum. This
will also be true if the home country does not tax U.S. (or other extraterritorial) income, regardless of relative nominal rates. However, if the
home-country rate is higher than the U.S. rate, avoidance of U.S. tax may
result in nothing more than a corresponding increase in the home-country tax. This will be true if the home country taxes extraterritorial income
and allows double tax relief by way of a credit for foreign taxes.
The foregoing comments relate specifically to a non-U.S. entity doing
business in the United States and to a U.S. branch of such an entity. In
many cases, the entity will do business in the United States through a
U.S. corporation. In that event, of course, it will almost always be advantageous to keep U.S. tax liability to a minimum, particularly if the income
is to be accumulated for business expansion. The relative advantages and
disadvantages of a branch vis-a-vis a U.S. corporation are discussed on
pages 49 and 50.
Income tax will be imposed by the federal government and may be
imposed by state and local governments. Income taxes imposed by a
state or local government are usually deducted in computing income
subject to the federal tax.
Income to Which Tax Applies. At the outset it will be well to consider
certain basic features of the U.S. income tax law that make it markedly
different from the income tax systems of some other taxing jurisdictions.
The United States ordinarily imposes its income tax on its own citizens,
residents and corporations on a worldwide basis. Unlike some jurisdictions, it does not limit the application of its tax to income derived from
within the country. This is true for a U.S. corporation even though all of
the stock may be owned by investors from other countries. It is also true
for an individual resident, even though the period of residence may be
brief, in some instances as short as one year. (See page 67 for the definition of resident.) The United States does, however, provide for relief from
double taxation through a network of treaties and by means of a credit for
foreign taxes. See page 63.
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Rates and Basis of Taxation. The federal income tax rate on corporations is graduated from 15 percent to 40 percent on the first $100,000 of
taxable income and is 46 percent on the excess over this amount. In the
case of a commonly controlled group of corporations, the lower tax rates
apply only to $100,000 of the group income, rather than to the income of
each corporation. The federal tax rates on income of individuals for 1983
are graduated from 11 percent to 50 percent. For a married person the
maximum rate goes into effect at $109,400 of taxable income, or at
$54,700 if the taxpayer is required to file a separate return. (See the rate
tables in Appendix H.) Individual rates will be reduced slightly for 1984.
Beginning in 1985, income tax brackets and personal exemptions will be
adjusted for increases in the consumer price index. The foregoing rates
apply not only to U.S. corporations, citizens and residents, but also to U.S.
business income of non-U.S. corporations and to U.S. business and
employment income of nonresident alien individuals. For the rate of tax
on investment income of foreign corporations and nonresident aliens, see
page 55 and Appendix G.
Individuals may be required to add an "alternative minimum tax" to their
regular tax. The alternative minimum tax is the amount by which 20 percent of "minimum taxable income" over a statutory exemption ($40,000
on a joint return) exceeds the regular tax. Minimum taxable income
reflects certain "tax preferences," such as the long-term capital gain
deduction and the excess of accelerated depreciation over straight-line
depreciation. In addition to the regular tax, corporations may be required
to pay a 15 percent "add-on minimum tax" on tax preferences, such as
the untaxed portion of capital gains and the excess of accelerated over
straight-line depreciation.
Acquisitions of U.S. Businesses. Acquisitions of existing U.S. businesses by investors from abroad are most often accomplished by an outright purchase, for cash or debt obligations, of the shares or operating
assets of the businesses. The sale can result in taxable gain or loss to the
sellers. Gain can be deferred by appropriately arranging to have the selling price paid in instalments.
If an investor corporation purchases assets, the cost basis for the purposes of computing depreciation and gain or loss on a subsequent sale
will be the purchase price. If the investor corporation purchases shares,
the cost basis of the shares will be equal to the purchase price, but the
cost basis of the underlying assets, regardless of whether the acquired
company is liquidated, will be unchanged unless a special election is
made. Under the election, the acquired corporation (or the acquiring corporation as the successor in liquidation) will substitute for the actual
basis of the acquired company's assets the amount paid by the purchaser
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for the shares. Except as indicated below, the appreciation in value of the
assets of the acquired corporation is not taxable to the corporation as the
result of this election, whether or not the corporation is liquidated. The
exceptions relate generally to tax liability that may result to the acquired
company by reason of recapture of depreciation and investment credits.
This recapture tax liability should be compared with the advantages of a
step-up in basis before deciding whether to make the election. The election can be made whether or not the acquired corporation is, in fact, liquidated. By the same token, there will be no step-up in basis even though
the acquired corporation is liquidated, unless the election is made.
Liquidation may be desired in order to terminate the legal existence of
the acquired company. If liquidation is desired, the investor can form a
U.S. subsidiary to make the purchase, to be the recipient of the business
assets in liquidation, and thereafter to operate the business in corporate
form.
It is possible, under some circumstances, to make corporate acquisitions
in the United States free of tax to all of the parties, including the sellers.
Generally, this involves the transfer of shares of the acquiring company to
the sellers in exchange for the shares or assets of the company being
acquired. This approach is usually not practical for a non-U.S. investor
because the selling shareholders may not wish to receive shares of a nonU.S. corporation (the investor) in payment, and the investor may not wish
to relinquish share ownership to the selling shareholders.
Dispositions of U.S. Businesses. A non-U.S. entity can dispose of a U.S.
business operating in corporate form either by selling the shares or by
selling the corporate assets. Gain on the sale of shares would generally be
exempt from U.S. tax, at least if the foreign entity is not engaged in U.S.
business (but see page 58 as to real estate holding companies). If the
foreign entity is engaged in U.S. business, exemption of the gain will
depend on whether the gain is "effectively connected" or attributable to a
permanent U.S. establishment. See pages 47-50.
Gain on sale of corporate assets could be taxable, either to the liquidating
corporation or to the foreign entity that received the assets in liquidation.
However, if a U.S. corporation sells its assets and liquidates within twelve
months, tax on gain on sale of the assets can be largely avoided, assuming that certain technical requirements are met. Gain on liquidation
would be treated as a sale or exchange and would ordinarily not be taxable to the non-U.S. shareholders (see above). If a foreign entity sells
assets under a deferred-payment plan, tax on the gain will not apply with
respect to payments received in a year in which the foreign entity is no
longer engaged in U.S. business. Different rules apply to real estate holding companies (see page 58).
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Employment Taxes. Social security taxes, generally indexed to inflation,
have been increasing and are currently imposed at up to $2,392 annually
on both employer and employee. The tax is payable by a foreign
employer, regardless of whether it has a permanent establishment in the
United States. The tax is payable as to U.S. employees (citizens or residents), regardless of where employed and as to non-U.S. employees (nonresident aliens) employed in the United States. The United States has
executed agreements with three countries (Italy, Germany and Switzerland) for the avoidance of double social security taxes (and benefits),
and similar agreements are being negotiated or approved with other
countries.
Unemployment taxes are payable by the employer to the U.S. Treasury
and to the particular states in the total amount, generally, of about $250
per employee.
Employment taxes are deductible by the employer, but not by the
employee.
State Income Taxes. Most of the states impose income taxes, and,
where multistate operations are involved, income taxes may be payable
to several states. This is not to say that a state has jurisdictional authority
under the U.S. Constitution to tax a company domiciled outside the state
on the basis of minimal in-state activity, for example, sales or deliveries
into the state. Rather, there must be some "nexus" or substantial
activities in the state, such as employees or inventories, although the
threshold of activities beyond which a state has income tax jurisdiction is
most indistinct. Assuming that there is sufficient nexus to tax, most
states will generally allocate income to the particular state on the basis of
a three-factor formula —property, payroll, and sales, that is, by applying
to total taxable income the average of the three fractions, (1) in-state
property over total property, (2) in-state payroll over total payroll, and
(3) in-state sales over total sales. Some states (California, for example)
treat commonly controlled corporations as one in applying the three-factor allocation formula, thus including income of corporations which may
transact no business, and have no property or employees, in the state.
This is the so-called unitary method.
A non-U.S. entity organizing a U.S. corporation might well give consideration to setting up the U.S. offices in states that do not have an income tax.
It might then be possible to avoid state income tax on sales made or services provided by such offices in other states that do impose an income
tax. States that do not now impose an income tax are Nevada, South
Dakota, Texas, Washington and Wyoming. While most states have an
income tax, the tax typically applies only to income derived from within
that state, even as to corporations incorporated or domiciled therein
(Delaware is an example, see further page 46). The state income tax is
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deductible in determining the U.S. income tax, so that the effective rate to
the taxpayer is determined by multiplying the nominal state rate by the
reciprocal of the U.S. rate. For instance, assuming a U.S. rate of 46 percent
(see page 43), the effective rate for New York would be 54 percent of 10
percent (the nominal New York rate), or 5.4 percent.
Other State Taxes. Most of the states impose sales and use taxes which
apply to the sales of tangible personal property for use or consumption
and not for resale or further manufacture. The rates of sales and use taxes
vary from 2 percent to 7.5 percent and, in some instances, are increased
by municipal taxes (a total of 8.25 percent in New York City). The tax is
typically imposed on the purchaser and collected by the seller. Although
the rules vary from state to state, New York may be typical. New York
imposes the use tax or the sales tax on sales by a dealer to New York
purchasers. The tax does not apply to a sale made in New York for delivery to a purchaser in another state. However, the use tax of the other
state may apply. The seller may be required to collect the tax of the other
state if he solicits sales in that state. Taxes on property are imposed by
municipalities under rules that vary from state to state. Virtually all of the
states impose intitial taxes and annual franchise taxes, usually based on
capital, on companies incorporated in or doing business in the state.
Types of U.S. Business Entities
Corporations. The income tax treatment of a corporation is the same,
regardless of the amount of capital or the number of shareholders.
However, additional taxes may apply to investment holding companies
having relatively few shareholders (see page 52). Moreover, the tax laws
provide for specialized entities that pay no corporate tax, the income
being attributed to the equity holders, who are taxed directly on their
shares of the profits. These include real estate investment trusts, regulated investment companies (mutual funds), and, on an elective basis,
certain "small business companies" that are owned by U.S. citizens or
resident aliens and meet prescribed requirements as to the number of
shareholders, etc. As indicated on page 49, federal income tax will apply
to U.S.-source income in substantially the same way whether the vehicle
used to carry on business is a foreign corporation or a U.S. corporation.
Incorporation and Registration. A U.S. corporation, whether or not the
shareholders are U.S: citizens or residents, can be organized under the
laws of any of the states. Except for certain specialized corporations, corporate charters are not granted by the federal government. Delaware is a
favorite state for incorporation of publicly held companies because of the
relative sophistication of its corporation law and the reasonableness of its
corporate income and franchise taxes. The question of whether a corporation is doing business in a particular state for purposes of registration
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depends upon the laws of the state and is one as to which the advice of
counsel should be sought. The determination may or may not rest on the
same grounds that govern whether a corporation is doing business in a
state for state income tax purposes.
Partnerships. A partnership is not recognized as a taxable entity separate and distinct from its partners. Although a partnership must compute
taxable income and file a return, the return is filed for information purposes only, and the partnership does not pay a tax. Each partner reports
his distributive share of partnership taxable income and pays tax thereon,
whether or not distributed.
Neither a foreign corporation nor a nonresident alien is subject to U.S. tax
merely because of membership in a partnership in which U.S. corporations, or other U.S. persons, are also members. This is true whether the
partnership is organized under the laws of the United States or of a
foreign country. The non-U.S. partner will be taxable only to the extent, if
any, to which the partner's distributive share consists of income effectively connected with a trade or business in the United States, or otherwise constitutes fixed or determinable income from U.S. sources (see
page 49 and page 55). A partner is deemed to be carrying on the trade or
business that is carried on in the United States by the partnership.
If a partnership or other organization is held to possess sufficient corporate attributes, it will be taxed as a corporation even though it is not legally incorporated. Corporate attributes are centralization of management,
transferability of shares, limited liability of members and continuity of life.
Doubt as to proper classification might be resolved by means of an Internal Revenue Service ruling, a private written interpretation which should
forestall reopening of the question upon an examination.
Taxation of Business Income
Business Income of Non-U.S. Persons. Non-U.S. corporations and nonresident alien individuals are subject generally to U.S. tax on income from
U.S. business operations. Under treaties, the business income is taxable
only if it is attributable to a "permanent establishment" in the United
States. If there is no treaty, the business income is taxable if it is "effectively connected with the conduct of a trade or business within the
United States." In either event, taxable business income can include,
under some circumstances, business income from sources outside the
United States (see below). Moreover, undistributed non-U.S. income of
certain foreign corporations may be taxed to U.S. shareholders under very
technical "tax haven" provisions (pages 64-66).
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Taxation Where Tax Treaty Is in Effect. If a tax treaty is in effect between the United States and the investor's home country, the United
States will tax the "industrial and commercial profits" of the investor only
if the investor has a "permanent establishment" in the United States. The
definition of permanent establishment varies from treaty to treaty. An
exhaustive analysis of the term as it appears in even one of the treaties is
beyond the scope of this guide. However, in any treaty the term will
include a fixed place of business (office, branch, factory, etc.) and an
agency under which the agent has authority to execute contracts on
behalf of the investor. In many, but not all, of the treaties an agent will
constitute a permanent establishment if he has a stock of merchandise
from which he regularly fills orders. The ramifications of the foregoing
principles, and the exceptions and refinements in the treaties, are such
that further generalized comments cannot be made.
If the foreign investor does have a permanent establishment in the United
States, it will be necessary to determine the profits attributable to it.
Under virtually all of the treaties, there will be attributed to the permanent establishment the profits that the permanent establishment or
branch would earn if it were an independent entity dealing at arm's
length with its head office. In most of the more recent treaties, U.S. tax
may apply to profits attributable to the permanent establishment even
though they may be derived in part from sources outside the United
States. There are some exceptions to this rule, however, which are the
same as those exceptions that apply when no treaty is in effect (see
below). Under some of the older treaties, tax in no event applies to
such part of the permanent-establishment profits as is derived from
non-U.S. sources.
It will be necessary to refer to a set of technical rules to determine the
amount of non-U.S.-source industrial and commercial profits, assuming
that this is relevant. Non-U.S.-source income will result where personal
property is purchased within and sold outside the United States. If property is manufactured in the United States and sold abroad, ordinarily
50 percent of the profits will have a foreign source. Property is sold
abroad if title passes outside the United States, that is, if risk of loss
shifts from seller to buyer outside the United States.
Taxation Where There Is No Treaty. In the absence of a treaty, a nonU.S. entity will be subject to U.S. tax on business income "effectively connected with the conduct of a trade or business within the United States."
The concept of engaging in trade or business would seem to imply more
or less continual, rather than isolated, transactions. However, there are no
precise guidelines and, court decisions to the contrary notwithstanding,
the Internal Revenue Service is apt to regard even minimal U.S. activity
on the part of a non-U.S. entity as engaging in U.S. trade or business.
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Despite the foregoing, tax can, in many instances, be avoided because,
under the general provisions of the Internal Revenue Code, a foreign
entity is usually taxed only on income from U.S. sources. Thus, in order for
U.S. tax to apply, two tests must be met—(1) the foreign entity must be
engaged in a U.S. trade or business, and (2) the income must be derived
from U.S. sources. The first real test is not well defined, but the second is
determined by rules that are more precise and less dependent on subjective appraisal. Under the source rules as applied to income from sales
negotiated in the United States, tax could, in many cases, be avoided
simply by having title pass outside the United States. This is not always
true, however, because, under a specific exception (overruled by some of
the treaties), tax can apply to non-U.S.-source income if it is attributable
to an "office or fixed place of business" in the United States. (The quoted
term is for all practical purposes synonymous with the term permanent
establishment discussed above.) The foregoing exception applies
generally to income from the sale of personal property, business royalties
and certain investment income of banks and similar businesses. Under
this provision, U.S. tax on income from sales of personal property will not
be imposed if the property is sold for use outside the United States and a
non-U.S. office participates materially in the sale.
Branch Operations. The use of a separately incorporated company, as
compared with an unincorporated branch, to do business in the United
States offers certain advantages. Specifically, operation through a separate corporate entity will reduce the probabilities of controversy with the
Internal Revenue Service concerning an appropriate basis for allocation
of income. If a treaty is in effect, the U.S. branch would be subject to tax
on income properly allocable to a permanent establishment (page 48) in
the United States. In this respect the treaty would require that there be
attributed to the permanent establishment the profits that the branch
might be expected to earn if it were an independent enterprise dealing at
arm's length with the home office. Special rules are provided in the
regulations for determining the amount of overhead and interest deductions (other than interoffice amounts) properly allocable to the branch in
determining taxable branch profits. Substantially the same problems
would arise in determining the profits effectively connected (see above)
with the U.S. branch in the absence of a treaty. Thus, in theory, the branch
would be treated as a separate company, although in practice the determination of arm's-length profits will sometimes result in controversy. The
U.S. tax rates that would apply to a U.S. branch of a non-U.S. corporate
investor would be the same as those that would apply to a foreign subsidiary of the investor operating wholly within the United States, as discussed below.
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Operation as a branch might be advantageous where startup losses are
involved. This would be true if, under the law of the home country, the
U.S. losses could be used to offset head-office profits. The fact of such
offset would not preclude the carryforward of the losses for offset against
future branch profits in determining U.S. tax under the rules explained on
page 60. The branch can be converted to a U.S. corporation at a later
date, if desired, generally without U.S. tax consequences.
Non-U.S. Subsidiary Operating Wholly Within the United States. As
indicated above, an investor's foreign subsidiary operating wholly within
the United States would, in theory, be subject to the same tax liability as
a U.S. branch of the investor. However, the use of a separate subsidiary
would serve to minimize controversy with the Internal Revenue Service
concerning allocation of income and expense. In the discussion below,
the term U.S. branch refers to the U.S. operations of a non-U.S. subsidiary
operating wholly within the United States, although the comments would
apply equally to a U.S. branch of the investor in the usual sense of the
term.
Payments from the U.S. branch to the head office would be free of tax,
since the United States does not impose a tax on the remittance of
branch profits. Where a non-U.S. subsidiary pays a dividend to its nonU.S. parent, a more difficult question arises. Technically, withholding of
tax on the dividend may be required because U.S. withholding tax (at 30
percent or lower treaty rate—see page 55) is imposed on payment of
U.S.-source income. A dividend from a non-U.S. company is U.S.-source
income (all or in part) if 50 percent or more of its gross income is effectively connected with the conduct of a U.S. trade or business. The withholding requirement is not limited to dividends distributed by U.S. corporations, although, in some instances, a non-U.S. corporation may be
exempt from the requirement under the terms of a treaty.
U.S Subsidiary. There would ordinarily be no reason from a U.S. tax
standpoint for a non-U.S. investor to operate in the United States through
a U.S. subsidiary rather than a foreign subsidiary. Conceivably, the use of
a U.S. subsidiary may be dictated by legal or other nontax considerations,
or by tax considerations of the home country, for example, where the
home-country rates are higher than the U.S. rates and the home country
taxes extraterritorial income. The discussion below relates to the U.S.
taxes that would be payable in the event that a U.S. subsidiary is
organized.
A U.S. subsidiary would pay, in addition to the regular corporate income
tax of up to 46 percent, a withholding tax at 30 percent or appropriate
treaty rate, on the profits distributed as a dividend. Thus, the maximum
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effective tax rate in the case of a 15 percent treaty withholding rate
would be 54.1 percent (46 percent, plus 15 percent of 54 percent). The
dividends might or might not be includable in the investor's income for
purposes of the home-country tax law. A U.S. subsidiary, unlike a U.S.
branch, would be taxed on its entire income from all sources; taxable
income would not be limited to U.S.-source income or income attributable to a U.S. permanent establishment.
Utilization of a U.S. Holding Company. Acquisition of a U.S. Operating Company. Where acquisition of a U.S. corporation is under consideration, questions may arise as to whether it would be advantageous
for the non-U.S. investor to organize a U.S. holding company to consummate the transaction. Under some circumstances, the use of a holding
company may, in effect, enable the investor to purchase the company
partially out of pretax profits. This is possible because interest paid on
funds borrowed by the holding company to make the purchase could be
applied as an offset against the profits of the operating company in a consolidated return filed by the companies. Dividends paid by the operating
company, which would be nontaxable to the holding company (page 61),
could be used by the holding company to repay the loan.
The use of a holding company should be considered with caution for two
reasons. First, there is a possibility that the accumulated earnings tax—
27.5 percent to 38.5 percent on undistributed earnings (generally taxable
income, less income tax and dividends paid)—will apply. The tax applies
to undistributed earnings in excess of $250,000, except in the case of
certain service companies for which the threshold is $150,000. Second, if
the holding company is top-heavy with indebtedness, the interest paid on
the loan may be treated as a nondeductible dividend or, if the loan is
guaranteed by the non-U.S. parent, as interest paid by the parent. Needless to say, the advice of a professional tax adviser should be sought
before resorting to the use of a holding company under the circumstances described.
Acquisition of a Non-U.S. Operating Company. A U.S. holding company can sometimes be used advantageously by a non-U.S. investor to
acquire an operating company in a third country. There may be several
reasons for routing dividends from the third-country corporation into the
U.S. holding company—for example, to avoid inflationary pressures or
taxes on accumulated profits in the third country and, at the same time,
to avoid tax imposed by the home country on dividends received by
the investor.
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Dividends received by the U.S. holding company might be subject to little
or no tax because of double tax relief granted both for tax withheld by the
third country on dividends paid and for underlying tax paid by the operating company on earnings distributed to the U.S. holding company. Moreover, because of technical rules, the accumulated earnings tax (see
above) would ordinarily not apply under these circumstances. If the U.S.
holding company is, directly or indirectly, owned by a limited number of
individuals, a penalty tax (see below) otherwise applicable could be
avoided by actual or constructive dividends. Any dividends could be paid
by the holding company to the foreign parent free of withholding tax
without regard to the existence of a treaty.
Borrowing in Non-U.S. Money Markets. An investor seeking to borrow
funds for its foreign affiliates in money markets outside the United States
may find it advisable to organize a U.S. corporation to accomplish the
borrowing. If not more than 20 percent of the financing corporation's
interest income is from U.S. borrowers, under ordinary circumstances
there will be no U.S. withholding tax on interest paid by the corporation
on the borrowed funds. Of course, interest paid to the financing corporation by an affiliate will usually be subject to withholding tax by the country in which the affiliate is based. However, in determining the rate of
withholding tax, the foreign affiliate will be able to take advantage of the
U.S. treaty network. There may be little tax payable by the company itself
to the extent its interest income is offset by an interest deduction. If the
borrowing corporation is, directly or indirectly, owned by a few individuals, steps must be taken to avoid the penalty tax on personal holding
companies (see below).
Holding Portfolio Investments. A substantial penalty tax can apply to
an investment-holding company if it can be classified as a "personal
holding company." That classification will result if (1) 60 percent or more
of the corporation's "adjusted ordinary gross income" consists of interest,
dividends, rents, royalties and other specified types of investment income
and (2) more than 50 percent in value of the outstanding stock of the corporation is owned by five or fewer individuals or related groups of individuals (determined by a complicated set of constructive-ownership
rules). If the company is a personal holding company, a 50 percent tax (in
addition to the regular corporate tax on taxable income) will apply to
"undistributed personal holding company income" (not just to the types
of i n c o m e enumerated). The t e r m adjusted ordinary gross income (for

purposes of the 60 percent test) generally means gross income reduced
for certain deductions relating to rents and royalties. The undistributed
personal holding company income, to which the 50 percent tax applies, is
defined generally as taxable income, less the regular corporate income
tax, dividends paid and certain specialized deductions.
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Utilization of a Company Organized in a Third Country. Under some
circumstances, a non-U.S. entity might avoid "secondary withholding" on
dividends paid to its shareholders by using a company organized in a
third country to do business in the United States. Such a third-country
entity might be made use of by a citizen or entity of a country that has not
entered into a tax treaty with the United States. This presupposes that
the treaty between the United States and the third country does, in fact,
protect against secondary withholding and that the third country does
not impose burdensome withholding taxes or taxes on profits earned in
the United States. The Netherlands Antilles was often used as a place of
incorporation for such a third-country entity, but the treaty with this
country is currently being renegotiated and the outcome of these
negotiations at this time is uncertain.
U.S. Manufacturing and Sales Operations
Manufacturing. Manufacturing operations carried on in the United
States by businesses from other countries will virtually always be subject
to tax. This will be true whether or not a treaty is in effect between the
United States and the manufacturer's home country. The reason is that a
manufacturing plant is certain to constitute a permanent establishment
within the treaty definition (page 48). If no treaty is in effect, the income
from manufacturing will in practically every case be effectively connected with a U.S. trade or business (page 48). The income will usually be
generated from the sale of the manufactured product. The extent to
which such income is taxable will be determined under the rules stated
on page 49.
Under some circumstances, consideration might be given to engaging
an independent U.S. contractor to manufacture in the United States on
behalf of the foreign entity on a cost-plus basis or other fee arrangement,
or to organizing a separate U.S. subsidiary to serve as a contractor. If the
manufactured goods are sold outside the United States, under a few
treaties the foreign entity, but not the U.S. contractor, would be exempt
from tax. It is unlikely that tax could be avoided if sales are made in the
United States.
Sales Operations. If the U.S. operations are limited to sales, it may be
possible to avoid paying a U.S. tax. This will be true only if it is possible to
avoid making the sales through an office or other fixed place of business
in the United States (page 49) or through a "permanent establishment," if
a treaty is in effect (page 48). In the absence of a treaty, one other requirement must be met in order to avoid U.S. tax—title to the property must
pass outside the United States (page 49). The foregoing restrictions
would generally preclude the foreign entity from maintaining an office.
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display room or other fixed place of business in the United States. Also,
the activities of an agent in the United States may result in the foreign
entity's being deemed to have a permanent establishment or a fixed
place of business. This would depend on various factors, including the
provisions of the particular treaty, the agent's authority to contract, or the
maintenance of a stock of goods (page 48).
Domestic International Sales Corporations. An incentive for export of
U.S.-manufactured products by way of tax deferral is available through
the organization of a domestic international sales corporation (DISC). A
DISC pays no corporate income tax and 42!4 percent (50 percent, if its
shareholders are individuals) of its profits can be accumulated indefinitely, thus deferring tax to its shareholders until dividends are distributed.
As a practical matter, the DISC'S parent corporation can effectively utilize
the accumulated DISC profits to factor its (the parent's) export receivables. Moreover, a DISC need not meet the usual substance requirement
in order to be free of an attack by the tax authorities as a sham, even
though it is usually not much more than a legal incorporation and a set of
books.
A DISC is typically a subsidiary of a U.S. manufacturer and acts as a sales
arm of the parent. However, a DISC can also operate in an independent
capacity in its own right, buying from unrelated suppliers. Moreover, a
DISC can be owned by non-U.S. shareholders, in which event the distributed profits will be taxed, not as dividends, but as effectively connected income (see page 48).
The United States Treasury is proposing a favorably taxed, but foreignbased sales corporation as a substitute for DISCs, in order to comply with
objections to DISC by the Council of the General Agreement on Tariffs
and Trade.
Passive Income from U.S. Sources
Portfolio Investors. The United States continues to find favor with investors from other countries as a market for placement of funds in investments of a passive nature. Some of the reasons often advanced for this
popularity include the relative economic and political stability, investment return and/or capital appreciation, absence of exchange controls,
availability of a variety of investments and ready marketability. Investments are available on public securities exchanges and in over-thecounter markets, and are also available in private-placement arrangements. See also the discussion of stock exchanges, the Securities and
Exchange Commission, etc., beginning on page 70.
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The taxation of portfolio investments in the United States plays an important role in decisions relating to whether to invest in the United States
and the amount and type of investments to make. Individuals who are not
citizens of, or residents in, the United States and corporations formed in
other countries are, nevertheless, subject to U.S. tax on their investment
income earned from sources within the United States. Generally, their
U.S. tax liability is satisfied by a withholding tax. Payors are required to
withhold tax on interest and dividends paid to investors outside the
United States and to remit the tax to the U.S. Treasury. Interest on
deposits with banks, savings institutions and insurance companies,
however, is generally exempt from taxation. The withholding tax rate is
30 percent of the amount paid, except where the terms of a double-taxation treaty with the investor's home country reduce the rate or, in the
case of interest, exempt the income from taxation. Deductions are not
allowed to be taken against investment income that is not connected
with a U.S. trade or business.
Investment-Type Income Generally. Generally speaking, a non-U.S.
corporation or a nonresident alien individual is subject to tax on passive
investment-type income only if two conditions are met—(1) the income
falls within certain specified categories, and (2) the income is derived
from sources within the United States. The categories included in (1) are
interest (except bank interest), dividends, rents, royalties, premiums,
annuities and "other fixed or determinable annual or periodical" items.
Assuming that the non-U.S. entity is not engaged in U.S. business (see
page 49), the tax is withheld at a flat rate by the payor. In the absence of a
treaty, the withholding rate is 30 percent. Where there is a treaty, the
withholding rate is usually reduced or, in the case of interest or royalties,
may be eliminated.
It is apparent that capital gains (except from sales of real estate, as explained below) may be exempt from U.S. tax tinder the foregoing rules,
because they are not annual or periodical income. Such gains might also
be exempt under the source rules [(2) above] if title passes outside the
United States (see page 49). Under a special rule, U.S.-source capital
gains of a nonresident alien would be subject to a 30 percent tax (not
withheld) if the individual is present in the United States for a period or
periods aggregating 183 days or more during the taxable year (usually
the calendar year). Under most of the treaties, capital gains will be
exempt from tax in any event without regard to the 183-day rule. The
capital gain exemption does not apply to sales of real estate or shares in a
real property holding company (a defined term), except where a treaty
provides otherwise, in which case the treaty will continue to apply,
generally until 1985. See further, page 58.
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Aggregation of Investment Income with Business Income. As indicated above, U.S. investment income of investors from other countries is
ordinarily subject to a withholding tax. This is true at least where the
investor is not engaged in trade or business in the United States. If the
investor is so engaged, the investment income may have to be aggregated with business profits and taxed at regular rates. This may or may
not result in increased U.S. taxes, depending on the overall effective rate
on the business profits (see page 43). If the business operates at a loss,
the loss may wipe out any tax liability that would otherwise have been
payable on the investment income.
In the absence of a treaty, aggregation of investment income with business profits or losses will be required (or permitted) only if the investment
income is effectively connected with a U.S. trade or business (page 48). A
similar rule applies under the permanent-establishment provisions (page
47) of most of the newer treaties. Under some of the older treaties, the
mere existence of industrial or commercial profits of a permanent U.S.
establishment will permit the unrelated U.S. investment income to be
aggregated with the business income. The treaty would not require such
aggregation if this were to the foreign entity's disadvantage because of
the principle that a treaty will not result in greater tax liability than would
apply in the absence of a treaty.
Intangible Assets Exploitation. Individuals and businesses from outside
the United States may arrange to exploit intangible assets (such as
patents, copyrights, franchises, trademarks, etc.) in the United States in a
passive manner, that is, without actively engaging in a trade or business.
Royalties or other income earned from U.S. sources in that manner are
subject to tax in the same way as interest and dividends. That is to say,
the royalties are subject to a U.S. withholding tax of 30 percent if no
treaty is in effect. If a treaty applies, the withholding rate may be reduced
or withholding may be eliminated. Profits from the sale or exchange of
these intangible assets are taxable at the rate applicable to royalties, etc.,
to the extent the payments received are contingent upon productivity,
use or disposition of the property. Otherwise, gain is not taxable.
However, if more than 50 percent of the gain is from payments contingent upon such factors, all of the gain is taxable.
Whether the owner is engaged in a trade or business in the United States
is a question of fact in each case and will depend largely upon whether
services are performed in the United States in connection with earning
the income.
Investments in U.S. Real Estate. An investment in real estate will constitute either a passive investment or a trade or business, depending
generally upon the nature and extent of services provided by the investor.
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and U.S. taxation will be affected accordingly. A trade or business will
generally exist where the investor actively manages the property (hotel,
apartment house, office building, etc.) either directly or through an agent
acting on the investor's behalf. A non-U.S. investor will be subject to U.S.
tax at graduated rates on the net income from the rental business, which
is the rent received less deductible expenses, including an allowance for
depreciation incurred in connection with the rental income.
A profit on the sale or exchange of business property by the investor will
be treated as income effectively connected with a trade or business and
will be subject, therefore, to U.S. tax whether or not the selling investor is
present in the United States at any time during the year. A non-U.S. investor will be taxed on the gain in the same manner as a U.S. taxpayer. The
gain generally will qualify as capital gain (see pages 61 and 62). A portion
of the gain representing a reduction in basis because of certain depreciation taken, rather than actual appreciation in value, may be treated as
ordinary income, however, and be fully taxable at the regular graduated
rates.
An investment in real estate will be considered as passive in some instances, for example, when the investor rents a building under a longterm lease to only one tenant and does not render any significant services
for the tenant or otherwise engage in real-estate management activities.
A non-U.S. passive investor in real estate may choose the method of taxation that will apply. One alternative is to be subject to the 30 percent
withholding tax or a lower rate, if prescribed by a treaty, on the gross
amount of rent received, not reduced by deductions for depreciation or
other expenses incurred.
Because depreciation and expenses associated with real estate are often
substantial, many non-U.S. investors elect to determine income from real
estate as though it were earned in a trade or business, even if the investment is, in fact, passive. An electing investor would pay tax on the net
income and on the profit from the sale or exchange of the property, under
the rules described above for investors actually engaged in a trade or
business. The election can be made by any non-U.S. investor under the
Internal Revenue Code and by many investors under treaties between the
United States and their home countries. An election made under the
Internal Revenue Code is binding for subsequent years unless permission
is obtained to revoke it, but an election under a treaty may be changed
from year to year to the investor's advantage. It could be advantageous to
change from taxation at regular rates on net rentals to 30 percent (or
lower treaty rate) on gross rentals when the depreciation tapers off or the
property is fully depreciated.
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Under a law enacted in 1980, gains realized by non-U.S. investors on the
sale of real estate may be taxable at capital gain rates, even though held
for passive investment. The law applies also to the sale of shares in a
domestic "U.S. real property holding corporation," which may be defined
generally as a company 50 percent or more of whose assets consist of
U.S. real property. The law will not override treaty provisions, which may
provide exemption for such gains, generally as to sales made before
1985.
Restrictions on Foreign Ownership of Real Property and Reporting
Requirements. There are, at present, no restrictions imposed by the
United States government on the ownership of real estate by nonresident
aliens or foreign entities. However, reporting of real estate ownership by
such foreigners may be required, dependent on certain threshold requirements, by the Departments of Treasury, Commerce, and Agriculture.
Annual reports are required by the Treasury if the fair market value of a
non-U.S. entity's U.S. real property is $50,000 or more. The Treasury has
also imposed additional reporting requirements for indirect foreign
ownership of U.S. real estate.
Many of the states place restrictions and/or reporting requirements on
the ownership of real property by foreign nationals. These state restrictions on ownership take various forms. For instance, some states limit the
ownership restrictions to agricultural land; others simply deny the right
of an alien to inherit real property; and still others permit ownership by
aliens only if the alien's country of origin grants similar privileges to U.S.
citizens.
Utilization of a Non-U.S. Holding Company. Under some circumstances, a non-U.S. holding company can be utilized to reduce overall
withholding taxes on dividends paid by a U.S. portfolio holding company.
Such a non-U.S. holding company might be used by a citizen or entity of a
country that has not entered into a tax treaty with the United States. This
presupposes that the third country in which the holding company is
organized has, in fact, entered into a treaty with the United States and
would not itself impose burdensome withholding or other taxes on the
entity. The 30 percent withholding otherwise imposed by the United
States on dividends could be reduced to the treaty withholding rate.
Secondary U.S. withholding on dividends paid by the third-country corporation to its shareholders would not apply because such dividends are
not considered U.S.-source income.
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Determination of Taxable Income
Taxable Income of Corporations and of Businesses Generally. Business Income. Business income of corporations, partnerships and
individuals is determined in substantially the same manner. Generally
speaking, a business engaged in sales or manufacturing must use the
accrual method of accounting and recognize inventories in reporting
income. Cost of sales is subtracted from gross receipts of the business,
and the difference is known as gross income from the business. From the
business gross income there are deducted business expenses and other
deductions allowed by the Internal Revenue Code, and the amount
remaining is the taxable income of the business. The taxable income from
the business is not, for U.S. corporations and residents, necessarily a
figure of tax significance in itself. Such income must be combined with
other nonbusiness items of income and deductible expenses, and
aggregated with the profits or losses of other businesses, if any, that
may be operated by the same person or entity.
Depreciation and Depletion. Depreciation is allowed on assets having a
definite useful life. Such assets include both real property (other than
land) and personal property, and, in the case of personal property, both
tangible and intangible assets (not including goodwill). For most tangible
assets placed in service after 1980, a depreciation (capital cost recovery)
allowance is permitted over a three-, five-, ten-, or fifteen-year period. The
allowance is generally computed using an accelerated method (although
straight line may be elected) and without regard to useful life or salvage
value. The three-year property includes automobiles, research and
development equipment, and short-lived assets. The five-year property
includes most other equipment. The ten- and fifteen-year property
includes real property. Taxpayers can elect to use longer periods, in
which case depreciation will be determined on the straight-line basis.
Also, longer periods must be used for foreign real property and for personal property used predominantly outside the United States. Taxpayers
may elect an immediate write-off of personal property up to $5,000 in
1982 and 1983, $7,500 in 1984 and 1985, and $10,000 in 1986 and
later years.
Extractive industries may deduct depletion either on the basis of cost or
as a percentage of gross income ranging from 5 percent to 22 percent for
specific hard minerals. Percentage depletion has been eliminated for
petroleum operations, with certain limited exceptions. In no case may the
depletion determined on a percentage-of-income basis exceed 50 percent of the taxable income from the particular mineral property.
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Accounting for Tax Purposes. Not all businesses are required to use the
accrual method of accounting. Certain types of businesses (services or
lending, for example) can use the cash method of accounting. Dealers in
personal property can elect to report income on the instalment method.
Contractors can elect to determine taxable income under the completedcontract method or under the percentage-of-completion method.
However, effective generally for 1983 and later years, the use of the completion-contract method is subject to restrictions. Bad debts may be
deducted in the year of worthlessness or, alternatively, a deduction may
be taken for an annual addition to a reserve for bad debts.
Inventories are commonly valued at (1) cost or (2) cost or market,
whichever is lower, and for some businesses still other methods of valuation may be proper. For example, market may be used as the basis of
inventory valuation by dealers in commodities. Inventory items may be
identified under the last-in, first-out (LIFO) method if certain financial
statement conformity requirements are met. A special method of arriving
at cost by eliminating average markup percentages may be used by
retailers in conjunction with LIFO or FIFO (first-in, first-out).
Investment Tax Credit. An investment tax credit is granted to taxpayers
who construct or purchase qualifying business property (generally
depreciable tangible property, exclusive of buildings and their structural
components). The credit, which is subject to certain limitations, is
generally 6 percent of the cost for three-year property and 10 percent for
other classes. The credit is applied, within limitations, as an offset against
tax otherwise payable, and any excess may be carried back three years or
forward fifteen years. For property placed in service after 1982, basis (for
depreciation and gain or loss on sale) is reduced by 50 percent of the
investment credit unless the taxpayer has elected to reduce the credit by
two percentage points. Credit taken may have to be repaid, at least in
part, if property is disposed of earlier than expected.
Operating Losses. Net operating losses may be carried back for three
years (if elected) and forward for fifteen years. Longer periods apply to
certain specialized industries and to certain losses resulting from product
liability. If carryback is elected, it gives rise to refund of tax previously
paid. The loss must be carried back to the third preceding year, the
excess of the loss over the amount used to offset the income of that year
is carried to the second preceding year and so forth. Numerous technical
adjustments must be made in determining the amount of net operating
loss that can be carried forward or backward and the amount of the
income against which it may be applied. Generally speaking, the purpose
of these adjustments is to limit the loss for tax purposes to the economic
loss by eliminating the effects of certain specialized deductions and
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exemptions, In the case of individuals, nonbusiness deductions (taxes,
interest charitable contributions, etc.) are limited to the nonbusiness
income in determining the amount of the loss.
Sales of Assets. A favorable tax rate, which for a corporation is not more
than 28 percent plus any "preference" tax, applies to the net gain from
the sale or disposition of capital assets. This special rate applies only if
the asset has been held for more than one year (long-term capital gains).
The deduction for losses from sales or dispositions of capital assets,
regardless of the holding period, is subject to limitations. Specifically, in
the case of a corporation, no part of the losses can be used to offset
ordinary income. However, the corporation's capital loss, after netting
against capital gains for the year, can be carried back to the preceding
three years in chronological order and carried over to the succeeding five
years (in some cases for a greater period) for offset against capital gains
of such years.
An individual is ordinarily taxable on 40 percent of the excess of net longterm capital gains over net short-term capital losses, although a special
alternative minimum tax may apply, depending on the amount of the
gains and income as well as other circumstances. Capital losses of
individuals can offset $3,000 of ordinary income. The excess may not be
carried back, but can be carried forward indefinitely. Only one-half of net
long-term capital loss can be taken into account in offsetting ordinary
income.
Generally speaking, the term "capital asset" refers to nonbusiness property, for example, portfolio stocks and securities, although there are
numerous technical exceptions. Moreover, under a special provision, the
sale of certain business assets will give rise to capital gain or ordinary
loss. For corporations, only 85 percent of such real estate related gains
are eligible for this special treatment. This special provision applies to
gains and losses from sales of business real estate and depreciable business property under a highly technical rule requiring the aggregation of
such gains and losses with gains and losses from other specified categories of transactions. Gain for purposes of the foregoing rule, as it applies
to depreciable assets, refers to gain from appreciation in value. All or part
of the gain representing previously deducted depreciation may be taxable as ordinary income.
Special Considerations in Determining Corporate Taxable Income.
Although dividends must be included in the income of a U.S. corporation,
a special deduction is generally allowable if the dividends are received
from another U.S. company. The deduction may be 100 percent, if the
recipient corporation owns at least 80 percent of the stock in the distributing corporation. In other cases, the deduction is limited to 85 percent of the dividend.

61

A U.S. corporation that owns 80 percent or more of the stock of another
U.S. corporation may elect to file its return on a consolidated basis. Under
certain conditions, a Canadian or Mexican corporation can be included in
the consolidation on an elective basis. On a consolidated return, profits
and losses of the various corporations will be aggregated, and intercorporate dividends will be eliminated. Income and deductions from intercompany transactions will be offset, and gains and losses on sales between companies will be deferred until the property involved is sold outside the group. If a consolidated return is filed, all corporations of which
80 percent or more is owned must be included, with the exception of
foreign corporations (except as indicated above), insurance companies
and certain other specialized corporations. Once consolidation has been
elected, generally the election cannot be changed in a future year without the consent of the Internal Revenue Service. The filing of consolidated returns may be particularly advantageous for a foreign entity
acquiring a U.S. company. See page 51.
Foreign Exchange Gains and Losses. Foreign Branches of U.S.
Businesses. A foreign branch of a U.S. business can elect one of two
methods for reporting foreign currency gains and losses. Under the "networth method," the more common of the two, current assets and current
liabilities are translated to U.S. dollars at the rate of exchange at the
beginning of the year and at the end of the year. Other assets and
liabilities are translated to U.S. dollars at the historical rate of exchange,
that is, the rate when acquired or when incurred. Taxable income or loss
is the increase or decrease in value of net assets, plus remittances translated at the rate of exchange on date of remittance. Under the "profitand-loss method," the profits are determined in local currency, unremitted profits are translated at the year-end rate of exchange, and remitted
profits are translated at the rate of exchange on the date of remittance.
Isolated Transactions. The foregoing has no application to isolated
transactions in foreign currency, such as occasional imports and exports
as well as borrowing and lending in foreign currency. Where these
activities are not frequent enough to constitute a branch, taxable gain
and loss from foreign currency fluctuation are determined under the
separate-transaction method. That is to say, gain or loss attributable to
the foreign currency must be determined separately from gain or loss on
the underlying transaction. The foreign currency is treated as a commodity being purchased and sold on which a separate gain or loss is
realized. In most cases, the gain or loss is ordinary, not capital, although
capital gain or capital loss treatment may be appropriate in some instances of borrowing in foreign currency. Unrealized exchange gains or
losses on these transactions are not recognized for tax purposes.
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Antiboycott and Antibribe Provisions. A taxpayer who participates in,
or cooperates with, an international boycott will be deprived of certain
tax benefits. These benefits include the foreign tax credit, the deferral of
tax on earnings of foreign subsidiaries, and the use of a DISC (page 54).
Taxpayers are required to report boycott operations and requests to participate in, or cooperate in, a boycott (page 13). Participation in a boycott
generally refers to an agreement to refrain from doing business with the
government of, or companies in, the country that is the target of the
boycott or to refrain from employing individuals of a particular race or
religion. Also, there may be a denial of tax benefits normally accruing to a
DISC or a foreign corporation owned by the taxpayer, if either makes
bribes, kickbacks or other illegal payments to foreign officials.
Relief from Double Taxation
Foreign Tax Credits. As indicated previously, a U.S. corporation or
citizen is subject to tax on foreign as well as U.S.-source income. The
incidence of double taxation (U.S. and foreign tax on the same income),
which would otherwise result, is avoided primarily by the mechanism of a
foreign tax credit. U.S. tax laws allow both a direct credit for all taxpayers
(individuals and corporations) and an indirect credit for corporate
shareholders holding 10 percent or more of the voting share of a foreign
corporation. The indirect credit relates to underlying corporate tax paid
by the foreign corporation attributable to dividends distributed to the U.S.
corporate shareholder. Foreign tax credits are also available to non-U.S.
entities to the extent that the foreign tax is attributable to effectively connected U.S. business income. In any event, the credit is limited to foreign
tax not exceeding U.S. tax on the foreign source income. Foreign tax in
excess of the limitation may be carried back two years and forward five
years. In no event will the credit be allowed unless the foreign tax in
question is an "income tax," a matter that may give rise to controversy.
However, a deduction may be in order if the tax in question is not an
income tax and, therefore, not creditable.
Intercompany Transactions. Double taxation can also result under circumstances as to which the foreign tax credit will not provide complete
relief. This can occur with respect to intercompany transactions (other
than dividend payments) involving foreign affiliates of a U.S. company—
sales, royalties, management charges, etc. The United States tax
authorities will insist that the U.S. entity make arm's-length charges for
sales of goods, services provided, etc., to the affiliates, and be charged an
arm's-length amount for goods and services received, and may increase
income accordingly. The foreign tax authorities may not willingly consent
to correlative adjustments to decrease the foreign tax liability of the affili-
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ates. Under these circumstances, double-tax relief is provided through
tax treaties, virtually all of which require that in these instances the
"competent authorities" of the two taxing jurisdictions, upon appropriate
request, reach an agreement as to the items in controversy.
Special Problems of Non-U.S. Corporations Having U.S. Shareholders
In many cases, a non-U.S. investor will find it desirable to join with U.S.
nationals in conducting a business or financial venture. This could be the
case, for example, where capital can more readily be obtained from U.S.
participants than from abroad. Moreover, the know-how that can be provided by a U.S. national or nationals may be a virtual necessity if the nonU.S. investor does not expect to be present in the United States. There are
also situations in which a U.S. company owned by a non-U.S. investor will
own shares of companies outside the United States. If the proposed venture is such that the U.S. nationals or companies will become shareholders in a non-U.S. corporation, it is important to consider the pitfalls
described in the following paragraphs.
Foreign Personal Holding Company Income. A non-U.S. corporation
with U.S. shareholders may have special problems by reason of the
interplay of a number of highly involved tax rules. First, under the "foreign
personal holding company" provision, not to be confused with the "personal holding company" provisions (page 65), U.S. shareholders may be
taxed on undistributed income. This provision applies only if (1) more
than 50 percent in value of the outstanding stock of the corporation is
owned by five or fewer U.S. citizens or residents (or related U.S. or foreign
individuals or entities) and (2) at least 60 percent of its gross income is
derived from specified categories of passive investment income (dividends, interest, royalties, etc.). If these two tests are met, a U.S. shareholder will be taxed on his share of "undistributed foreign personal holding company income." The quoted term refers generally to taxable
income (not just the specified investment categories) reduced by U.S. and
foreign taxes and dividends paid.
"Tax Haven" Provisions of Subpart F. Second, under Subpart F of the
Internal Revenue Code, U.S. shareholders may be taxed on undistributed
income of a "controlled foreign corporation" even though the company is
not classified as a foreign personal holding company. A controlled
foreign corporation is a foreign corporation of which more than 50 percent of the voting power is owned by "U.S. shareholders." (A U.S. shareholder being defined for this purpose as one owning 10 percent or more
of the combined voting power.) These provisions apply only in the case of
controlled foreign corporations, and then only if certain conditions exist
as described below.
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Tax may be incurred under Subpart F if at least 10 percent of the controlled foreign corporation's gross income consists of "foreign base company income." There are several categories of foreign base company
income, one of which comprises investment-type income similar to
foreign personal holding company income as described above. Another
common category of foreign base company income includes profits of a
company incorporated in one foreign country on sales of products
manufactured in another country (U.S. or foreign) by a related person and
sold in a third country (U.S. or foreign). A related person is broadly
defined, but would typically include an entity commonly controlled by
the same U.S. person or persons who control the sales company. For
example, suppose that a company incorporated in Bermuda (which
imposes no income tax) purchased goods from a related manufacturing
company in the United States. Suppose, furthermore, that it sold these
goods in France free of French tax (because of the absence of a fixed
place of business in that country or otherwise). The profits on these sales
would constitute foreign base company income which could be taxable
to the U.S. shareholders. If more than 70 percent of the U.S.-controlled
foreign corporation's gross income constituted foreign base company
income, in effect its entire gross income would be treated as such.
Even though there is no foreign base company income, U.S. shareholders
of a controlled foreign corporation might, nevertheless, be taxed on
undistributed income under Subpart F. This could happen if the foreign
company invested its earnings in U.S. property (with exceptions for
portfolio investments and oil-drilling equipment) or if it engaged in the
insurance of U.S. risks. It must be remembered that Subpart F is an
extremely technical statute, and we can do little more than scratch the
surface in this guide. Space limitations will not permit a discussion of the
highly sophisticated refinements and exceptions.
Personal Holding Companies. Finally, under certain circumstances, a
substantial penalty tax can apply to the foreign corporation itself, rather
than simply to the U.S. shareholders, if the corporation has U.S. shareholders and can be classified as a "personal holding company" (not to be
confused with a foreign personal holding company, as described on page
64). A foreign corporation can be a personal holding company if more
than 50 percent of the value of its shares are owned (directly or indirectly)
by five or fewer individuals and if 60 percent or more of its U.S.-source
"adjusted ordinary gross income" consists of specified types of investment income, as described on page 52 ("Holding Portfolio Investments").
If the company can be so classified, the 50 percent penalty tax may apply
to the U.S.-source "undistributed personal holding company income."
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With one exception, the personal holding company tax will apply to a
foreign corporation only if there is at least one U.S. shareholder. If the U.S.
shareholder owns less than 10 percent of the stock, only a pro rata portion of the corporation's income will be subject to the 50 percent tax. The
exception relates to a special category of personal holding company
income—specifically, income derived from contracts requiring the services of a 25 percent shareholder, or under which the person to whom
the services are being rendered can designate such an individual
shareholder who is to perform the services. Income from such contracts,
which are often used with respect to star entertainers, may result in the
application of the penalty tax to all of the U.S.-source income of the
foreign corporation. Under a few of the treaties, a corporation organized
under the laws of the signatory country is exempt from the personal holding company tax.
Taxation of Individuals
Assignment of Employees to U.S. Operations. In many instances, it will
be necessary or desirable for an investor to send its officers and employees to the United States in connection with the business there. It is
generally not difficult to obtain permission to enter the United States,
either for short business trips or for longer periods of employment.
Temporary business trips of nonresident aliens to the United States often
do not involve U.S. tax consequences. An employee of a non-U.S. company that does not do business in the United States will not be taxed on
income from services performed in the United States, provided that the
income does not exceed $3,000 in a year and the employee is temporarily
present in the United States for not more than 90 days during the year. In
many instances, double-tax treaties provide for an exemption for larger
amounts earned and permit longer periods of U.S. presence (typically 183
days). The exemption can apply, for example, in the case of an employee
of a non-U.S. parent company who performs stewardship or oversight
functions in the United States with respect to a U.S. subsidiary.
If a nonresident alien generally employed abroad by a U.S. company performs services in the United States, the $3,000/90-day exemption will
apply only if the services are performed on behalf of an office or other
place of business maintained outside the United States. Compensation
for services rendered in the United States that does not qualify under the
foregoing exceptions will be subject to income tax at graduated rates.
The consequences will be quite different if an employee who is a citizen
of another country becomes resident in the United States. The United
States imposes income tax on resident aliens, as well as U.S. citizens, on
the basis of worldwide income without regard to the source of the

66

income, where the income is earned, the country of domicile or, in the
case of a U.S. citizen, the country of residence.
One may become a U.S. resident under its tax law irrespective of domicile
or resident status in the home country. There is no distinct line of demarcation between a resident and a nonresident alien, except that there is a
presumption that an alien is a resident if he is present in the United States
for one year or longer. The presumption might be rebutted if the alien
could prove that he is merely "a transient or sojourner" or that the purpose of the visit "can be accomplished promptly and does not require the
establishment of a home."
Taxation of Nonresident Aliens. A nonresident alien, as indicated on
page 55, is taxable only on certain types of U.S.-source income. These
would include income "effectively connected" with a U.S. trade or business and remuneration for services performed in the United States as an
employee or otherwise, except for temporary services, as described
above. Dividends, interest (except bank interest) and other passive investment income are subject to a flat withholding tax of 30 percent (or lower
treaty rate). Capital gains are exempt from tax unless the alien is physically present in the United States during the year of sale for 183 days or
more, and even this 183-day rule is waived under some treaties. Capital
gains arising from the disposition of U.S. real property interests will
generally be considered to be "effectively connected" with a U.S. trade or
business (page 58).
Taxation of Resident Aliens. As indicated above, a resident alien is taxable on worldwide income substantially in the same manner as a U.S.
citizen. A credit, subject to certain limitations, is allowed for taxes paid to
foreign countries on non-U.S. income. Representative tax levels are
shown in Appendix I. Note that separate rate tables apply, depending on
the status of the taxpayer, the rates becoming progressively higher for
individuals in the following categories in the order indicated: married
individuals filing joint returns, unmarried heads of households (a defined
term), single individuals, and married individuals filing separate returns.
A married alien becoming a U.S. resident in midyear is taxable at the rates
applicable to married individuals filing separate returns, unless jointreturn rates are elected. The election may or may not be advantageous
because it would require the reporting and taxation of income received
from worldwide sources during the entire year, including that part of the
year during which the alien was a nonresident. A married alien who abandons U.S. residence in midyear is taxable for the year of departure at the
rates applicable to married persons filing separately. There is no provision
for an election to file jointly in this instance.
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In determining taxable income, a resident alien, like a U.S. citizen, can
deduct certain personal exemptions of $1,000 each. Beginning in 1985,
these exemptions will be "indexed," that is, increased to reflect rises in
the consumer price index. The more common of these include exemptions for the taxpayer, his spouse, his children and certain other relatives
who qualify as dependents (a defined term). The individual is also entitled
to certain "itemized deductions," the more common of which include
interest on a home mortgage, most local taxes (but not including federal
income taxes), and contributions to U.S. charities. Casualty losses and
medical expenses are deductible to the extent generally that they exceed
10 percent and 3 percent, respectively, of income reduced by business
expenses and certain other items.
The rules regarding tax treatment of capital gains and losses (page 61)
apply to resident aliens as well as to U.S. citizens. This will be true even
though the purchases and sales of the capital assets may occur outside
the United States and even though the assets may have been acquired
before U.S. residence began. The tax authorities will measure the gain by
reference to original cost or other basis determined under U.S. rules, even
though this basis may be lower than the value of the asset at the time
U.S. residence began.
A resident alien is entitled to a partial exclusion of income earned abroad
under circumstances similar to those which would entitle a U.S. citizen to
such exclusion. The exclusion applies if the resident alien is present in a
foreign country or countries during at least 330 full days during a 12-month
period. The annual exclusion is limited to $80,000 for 1983, which limitation
will increase in $5,000 annual increments to $95,000 in 1986. Under the
same circumstances, a resident alien can exclude the excess of an
employer-paid foreign housing allowance over a prescribed base amount.
For more information on the taxation of resident and nonresident aliens,
see our book. Taxation of Foreign Nationals by the United States.
Income Tax Returns and Payment of Tax
The U.S. system of tax reporting and payment of tax is largely one of selfassessment, wherein the taxpaying entity is basically responsible for
determining its own tax liability. Unlike some countries, the United States
does not, with very limited exceptions, determine tax liability and bill the
taxpayer. Professionals (CPAs and attorneys) do prepare returns for
clients, but do not "certify" as to correctness of the tax liability stated.
Effective in 1983, information returns will have to be filed by U.S. or
foreign corporations engaged in U.S. trade or business if 50% or more of
the shares (either by value or by voting power) is owned by foreign persons. The returns must supply information about transactions between
the reporting entity and related corporations.
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Corporations. Corporate income tax must be paid currently, generally in
four equal instalments based on estimated tax liability. These estimated
tax payments are due, for a calendar-year corporation, on the fifteenth
day of April, June, September and December. Penalties are imposed, with
certain exceptions, where the estimated tax paid is less than 90 percent
of actual tax liability. A corporate income tax return is due by March 15 of
the following year, at which time the balance of tax is due. Extensions of
time for filing returns, but not for payment of tax, are ordinarily granted
up to as late as September 15. Due dates for returns and payments of
estimated and final tax liability are adjusted appropriately for fiscal-year
taxpayers. The foregoing rules apply also to foreign corporations having
income effectively connected with a trade or business in the United
States. A group of affiliated U.S. corporations may elect to file a consolidated return, as explained on page 62.
Individuals. An individual's tax liability is paid largely by withholding
of tax by the employer from tables prepared by the Treasury and by a
10 percent withholding upon interest and dividends received. Withholding rates are graduated and reflect the individual's deductions for personal exemptions and dependents, as well as itemized deductions. An
individual may have to pay an estimated tax with respect to his income
not subject to withholding. Estimated tax must be paid generally in four
equal instalments on the fifteenth day of April, June and September, and
of January of the following year. Penalties will be applied with certain
exceptions, if estimated tax plus withholding tax on wages is less than
80 percent of actual tax liability. An individual must file a return by
April 15 of the following year, at which time any balance of tax must be
paid. Fiscal year returns may be permitted for some individuals, in which
case the due dates are adjusted appropriately, but this is usually limited
to individuals engaged in trade or business. The foregoing rules apply
both to U.S. citizens and to resident aliens.
Resolution of Tax Disputes. Under the law, the tax authorities have
three years (a longer period in some cases) from the due date of a return
to assess a deficiency. Most disputes between taxpayers and the Internal
Revenue Service are settled by administrative hearings without resort to
litigation. If litigation becomes necessary, the taxpayer can, in effect, stay
enforcement of the disputed tax until the matter is resolved in the U.S.
Tax Court or by appeal therefrom, thus obviating the immediate outlay of
cash. Alternatively, at his option, the taxpayer can pay the disputed tax
and sue for refund in the appropriate U.S. district court. In many instances, it is possible to have the Internal Revenue Service rule in advance of a transaction as to the tax consequences thereof, thus avoiding
a possible dispute when the income tax return is later examined.
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The Securities and Exchange Commission
The Securities and Exchange Commission (SEC or Commission) is an
independent agency of the United States government. The SEC was created by an act of Congress in 1934 to perform quasi-judicial, quasilegislative and administrative functions in regulating the selling and trading of securities. The general purpose of the SEC is to ensure full and fair
disclosure to investors.
The SEC's responsibilities and powers are established by the laws that it
administers. Principal among them are the Securities Act of 1933, the
Securities Exchange Act of 1934, and the Foreign Corrupt Practices Act
of 1977. The SEC also administers several other laws of lesser importance
to foreign issuers.
A foreign issuer is any issuer that is a foreign government, an entity incorporated or organized under the law of a foreign country, or a foreign
national. A foreign private issuer is any foreign issuer, other than a foreign
government, unless U.S. residents hold over 50 percent of the issuer's
voting securities and either the issuer's business is administered principally in the United States or 50 percent or more of the directors are U.S.
residents.
The Securities Act of 1933
The "Securities Act" or "1933 Act" regulates the initial offering for sale
and actual sale of securities in interstate commerce. The Securities Act
does not regulate the trading of securities after their initial distribution by
the issuer; such trading is regulated by the Securities Exchange Act of
1934.
The Securities Exchange Act of 1934
Whereas the Securities Act is concerned primarily with the distribution
of securities by their issuers, the "Exchange Act" or "1934 Act" provides
for comprehensive regulation of the trading of securities in secondary
markets.
Issuers who wish to have their securities traded on any of the national
exchanges or in the "over-the-counter" market generally must file
registration statements similar to the ones required by the 1933 Act. In
addition to disclosures involved in the process of registering securities,
updated information must be filed with the SEC by means of periodic
reporting forms. Additional disclosure requirements apply to proxy
solicitations and tender offers.
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The Foreign Corrupt Practices Act of 1977
The Foreign Corrupt Practices Act of 1977 (FCPA) amended the Exchange
Act so as to require SEC-reporting companies to devise and maintain an
adequate system of internal accounting controls and to make and keep
books, records and accounts that, in reasonable detail, accurately and
fairly reflect the transactions and dispositions of the assets of the issuer.
The SEC staff interprets the FCPA as applying to foreign private issuers
that are required to report under the Exchange Act. Consequently, foreign
private issuers who are considering entering the U.S. securities market
are advised to consult with their independent accountants and legal
counsel about the applicability and effects of the FCPA.
Circumstances Requiring Registration or Reports
Common events or situations that generally require registration with or
reports to the SEC include:
• Offers of securities for sale to the public;
• Exchanges of securities in a business combination;
• Trading of securities on an exchange or in the over-the-counter
market;
• Tender offers; and
• Acquisition of more than a 5-percent interest in a public company.
Integrated Disclosure System for Foreign Private Issuers
In November 1982, the U.S. Securities and Exchange Commission substantially revised its registration and reporting requirements for foreign
private issuers by adopting an integrated disclosure system similar to
that applicable to U.S. issuers. In adopting the changes for foreign private
issuers, the SEC indicated that it sought to balance two competing objectives: (i) protection of investors, by requiring substantially the same disclosure from U.S. and foreign issuers for certain securities offerings, and
(ii) promotion of the public interest, by encouraging foreign issuers to
register their securities in the United States by permitting foreign issuers
to meet less stringent disclosure requirements than those required of U.S.
issuers in periodic reports and certain securities offerings.
The most significant benefit arising from the revised requirements is that
for the first time certain foreign private issuers are able to offer nonconvertible investment grade debt securities for sale in the U.S. capital
markets, using a short-form registration statement, without being

71

required to provide complete footnote and other disclosures in accordance with U.S. generally accepted accounting principles (GAAP) and
Regulation S-X of the SEC.
Securities-Act Registration
The Securities Act generally requires the registration of securities with
the SEC before they may be sold or exchanged in a business combination.
Registration of securities under the 1933 Act requires the preparation of
a registration statement, an integral and the most significant part of
which is a prospectus. The entire registration statement is filed with the
SEC, and the prospectus is available to each prospective purchaser of the
securities.
To implement the integrated disclosure system, the SEC adopted three
new forms (Forms F-1, F-2 and F-3) for registering securities offerings of
foreign private issuers. For the first time, certain foreign private issuers
are eligible to file simplified, short-form registration statements for primary offerings of equity and debt securities and certain other offerings.
Previously, short-form registration was available only for certain types of
rights offerings to shareholders.
A short-form registration statement (Form F-3) allows eligible issuers to
incorporate information already presented in periodic reports filed with
the SEC by merely referring to such information in the registration statement. In contrast, a long-form registration statement (Form F-1) requires
that all necessary information be presented in the document itself without any information being incorporated by reference from periodic
reports filed with the SEC. As a middle ground. Form F-2 permits issuers
to incorporate by reference information already presented in periodic
reports filed with the SEC, but requires the delivery of the periodic reports
from which the information is incorporated.
To use a short-form registration statement for certain securities offerings,
the information contained in the periodic reports may need to be supplemented to comply with the additional disclosures required for securities
registration that are not mandated for periodic reporting purposes. For
example, to use a short-form registration statement for a primary offering
of equity securities for cash, the annual report on Form 20-F (described
below) filed with the SEC would need to contain the footnote and other
disclosures mandated by U.S. GAAP and Regulation S-X, which are not
otherwise required in Form 20-F.
Appendix M provides a comprehensive analysis of the types of securities
offerings that can be made using a short-form registration statement and
a summary of the principal information and eligibility requirements of
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Forms F-1, F-2 and F-3. Appendix N is a flowchart of the registration form
selection process for foreign private issuers under the integrated disclosure system.
Regulation S-K of the SEC governs the nonfinancial statement content of
periodic reports and registration statements filed with the SEC. The
periodic reporting system is designed to update information about the
issuer ("issuer-oriented information"). The registration system is
designed to provide both issuer-oriented information and information
specific to the security offering ("transaction-specific information").
Generally, depending on the form used, the issuer-oriented information
may be presented in the prospectus, in another document delivered with
the prospectus, or in another document that is referred to (incorporated
by reference) in the prospectus. The transaction-specific information
must be included in the prospectus and the same transaction-specific
information is required in all 1933 Act filings on Form F-1, Form F-2 or
Form F-3.
Regardless of the form used, registration generally requires disclosure of
information such as the following:
• A description of the issuer's business and properties;
• A description of the security to be issued, its relationship to the other
securities, and the trading market for and market price of the issuer's
securities;
• Information about the issuer's management;
• Management's discussion and analysis of financial condition and
results of operations; and
• Financial statements, selected financial data, and other financial
information.
If a corporate combination (acquisition) is effected by the issuance of
securities, the acquiring corporation is deemed to have offered its
securities for sale. The securities must be registered under the Securities
Act, and a prospectus must be used in connection with proxy solicitations, absent an available exemption. Securities-Act registration is particularly comprehensive with respect to corporate combinations because,
typically, pertinent information about both corporations must be
included, as must considerable pro forma financial information that presents the entities on a combined basis.
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Exchange-Act Registration and Reporting
Registration for Trading. In addition to the registration of securities
under the Securities Act as a result of a public offering, registration with
the SEC is required under the Exchange Act when securities (whether
debt or equity) are to be listed for trading on a national securities
exchange or, under certain conditions, when a class of equity securities is
to be traded in the over-the-counter market.
Registration with the SEC under the Exchange Act requires the filing of a
registration statement that calls for substantially the same information
that is included in a Securities-Act registration statement. However, no
prospectus is required in an Exchange Act registration statement.
The Exchange Act registration form most commonly used by domestic
issuers is Form 10. Foreign private issuers most commonly use
Form 20-F, which also serves as their annual report to the SEC.
Listing Application. In addition to complying with the SEC's requirements, an issuer wishing to have its securities listed on a securities
exchange must submit an application in conformity with the rules of the
relevant stock exchange. There are two kinds of listing applications: (i)
the application for original listing and (ii) the application subsequent to
original listing.
Each exchange has its own requirements for listing. The most stringent
requirements are those of the New York Stock Exchange.
Periodic Reports. Once securities have been registered for trading the
issuer must file periodic reports to provide the SEC with current information. The periodic-reporting requirements of the Exchange Act generally
distinguish between domestic issuers and foreign private issuers. In
some instances, an issuer must file periodic reports with the SEC even
though the issuer's securities have not been registered for trading.
Generally, an issuer is required to make periodic reports to the SEC if it
has voluntarily entered the U.S. capital market. An issuer is deemed to
have voluntarily entered the U.S capital market if:
• Securities are listed for trading on a national securities exchange;
• Securities are traded in the over-the-counter market and certain conditions set forth for the issuer are met; and
• Securities have been registered under the Securities Act and there are
more than 300 security holders.
Periodic reports filed by foreign private issuers are Form 6-K and Form 20-F.
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Form 6-K. Form 6-K, the "current report of foreign private issuers,"
includes:
• Information required to be made public in the country of domicile,
incorporation, or organization pursuant to the laws of that country;
• Information filed with a foreign stock exchange and made public by
that exchange; and
• Information otherwise distributed to security holders (e.g., interim
reports to security holders).
Form 6-K is required to be furnished promptly after the information referred to above is made public. However, Forms 6-K need not be incorporated into Forms F-2 or F-3 because the contents of Form 6-K will vary
according to the reporting requirements of the country of domicile.
English translations, versions or summaries are required only of information distributed to security holders and material press releases. Other
types of information and documents called for by Form 6-K need be furnished only if prepared in English by the issuer.
Form20-F. Form 20-F, the "annual report of foreign private issuers," is a
dual-purpose form; it may be used for annual reports and for ExchangeAct registrations. Form 20-F must be prepared in the English language.
Exhibits and other documents filed with it that are prepared in another
language must be accompanied by English-language translations.
Form 20-F is divided into four parts. Part I of Form 20-F contains the
following Items: Description of Business, Property, Legal Proceedings,
Control of Registrant, Nature of Trading Market, Exchange Controls, Taxation, Selected Financial Data, Management's Discussion and Analysis,
Directors and Officers, Remuneration, Operations, and Interest of
Management in Certain Transactions. Part II covers information on
Securities to be Registered. Part III covers information on Defaults and
Changes in Security. Part IV contains the Financial Statements and
Exhibits. Registration statements on Form 20-F must include parts I, II
and IV; annual reports on Form 20-F must include parts I, III and IV.
In adopting the integrated disclosure system, the SEC reformulated certain Items of Form 20-F to follow more closely the form and content of
Form 10-K. Among the more significant revisions to Form 20-F are:
• Adoption of revised rules for financial statements. The revised rules
for Form 20-F and all 1933 Act filings permit the financial statements
of foreign private issuers to be prepared in accordance with foreign
accounting principles, provided that a reconciliation is presented of net
income and principal balance sheet items from the foreign accounting
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principles followed to U.S. GAAP and the provisions of Regulation S-X.
Foreign private issuers also have the option of presenting their financial statements in accordance with U.S. GAAP. The two new rules.
Items 17 and 18, that were added to Form 20-F to govern the financial
statement requirements, both require the presentation of this
reconciliation.
Items 17 and 18 also require that the financial statements disclose an
information content substantially similar to financial statements that
comply with U.S. GAAP and Regulation S-X. The term "information
content" refers to the items comprising the elements of the financial
statements and the display of such items, and not to other disclosures
included in the notes to the financial statements and in supplemental
information.
Thus Item 17, which may be followed in annual reports on Form 20-F
and in certain offerings of nonconvertible investment grade debt
securities and certain offerings described below, does not require the
complete footnote and other disclosures mandated by U.S. GAAP and
Regulation S-X (including industry and geographic segment information other than that required by Item 1 of Form 20-F), unless such disclosures are normally reported in the issuer's country. Item 1 of Form
20-F requires a breakdown of revenues by category of activity and
geographical market with a narrative discussion only of operating
profitability where the contribution materially differs from the respective contribution to revenues. On the other hand. Item 18, which must
be followed for primary equity offerings, exchange offers, and certain
other offerings, requires, in addition to the reconciliation, all disclosures mandated by U.S. GAAP and Regulation S-X, including industry and geographic segment information.
Item 17 applies to 1934 Act filings, to certain offerings of nonconvertible investment grade debt securities, to secondary offerings of outstanding securities for issuers that have voting stock held by non-affiliates with an aggregate worldwide market value equivalent to $300
million or more, and to rights offerings, dividend and interest reinvestment plans, and securities held for conversion of outstanding convertible securities or exercise of outstanding warrants. Item 18 applies to
1933 Act filings other than the aforementioned offerings.
• Revisions of management's discussion and analysis. The integrated
disclosure system requires foreign private issuers to discuss an
enterprise's liquidity, capital resources and results of operations for

76

each period for which financial statements are presented. The discussion should comprehend each year and subsequent interim period for
which financial statements are required to be presented and should
focus on the financial statements as a whole. Some of the major items
to be addressed within each of these areas are:
o Liquidity
o External and internal sources and any unused sources of liquidity;
o Action taken or proposed on any material deficiency identified;
and
o Any trends, commitments, events or uncertainties affecting an
increase or decrease in liquidity.
o Capital resources
o Material commitments for capital expenditures;
o Any material favorable or unfavorable trends in an issuer's capital
resources;
o Changes between equity, debt and any off balance sheet financing arrangements; and
o Any expected material changes in the mix and the relative cost of
capital resources.
o Results of operations
o Unusual or infrequent events or transactions that materially affect
income from continuing operations;
o Any favorable or unfavorable trends that have had or may be
expected to have a material impact on net sales or revenues or
income from continuing operations;
o Events that will cause a material change in the relationship between costs and revenues;
o The extent to which material increases in net sales or revenues
are caused by increases in prices, increases in volume or the
introduction of new products or services; and
o A narrative discussion of the impact of inflation and changing
prices on net sales and revenues and on income from continuing
operations.
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In addition to the dicussion of liquidity, capital resouces and results of
operations, foreign private isuers are required to discuss:
o Any pertinent governmental or political policies or factors that
have, or may be expected to, materially affect the issuer's business; and
o Any restrictions on the transfer of funds from subsidiaries to the
issuer.
Issuers are encouraged, but not required, to supply forward-looking
information.
Management's discussion and analysis should focus on the primary
financial statements presented. The discussion should make reference
to the reconciliation of the financial statements to U.S. GAAP and
address any aspects of the differences between U.S. GAAP and the
accounting principles used in the preparation of the financial statements not presented in the reconciliation.
• Adoption of requirements to disclose selected financial data. Foreign
private issuers are required to present five-year trend information for
the following selected financial data, subject to appropriate variation
to conform to the nature of an enterprise's business, in the same currency as the primary financial statements:
o Net sales or operating revenues;
o Income (loss) from continuing operations;
o Income (loss) from continuing operations per common share;
o Total assets;
o Long-term obligations and redeemable preferred stock (including
capital leases); and
o Cash dividends declared per common share.
In registration statements that require inclusion of interim financial
statements, foreign private issuers ordinarily would include an updating of the selected financial data for such interim periods, on a comparative basis, to reflect any material changes in the trends indicated
Foreign private issuers are also required to disclose the following information in all filings containing financial statements:
o The exchange rate into U.S. currency of the foreign currency in
which the financial statements are denominated as of the latest
practicable date;
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o A history of exchange rates for the five most recent years and any
subsequent interim periods for which financial statements are presented, setting forth the rates for period end, the average rates, and
the range of high and low rates for each year; and
o If the registration statement or report relates to a class of equity
securities, a five-year summary of dividends per share stated in both
the currency in which the financial statements are denominated and
U.S. currency based on the exchange rates at each respective payment date.
Foreign private issuers may present the selected financial data on the
basis of the accounting principles used in their primary financial statements, but in such cases they also must present these data on the basis
of any reconciliations of such data to U.S. GAAP and Regulation S-X.
The SEC has rescinded its requirement for presenting convenience
translations of financial statements. Nevertheless, the SEC is aware
that U.S. investors may need or desire at least limited financial data
stated in a currency with which they are familiar in order to provide
some order of magnitude in relation to the foreign currency financial
statements. Therefore, the SEC staff will not object to a voluntary convenience translation to U.S. currency of the selected financial data
required by Regulation S-K or of the financial statements for the most
recent fiscal year and any subsequent interim period using the
exchange rate as of the most recent balance sheet included in the filing. If there has been a material change in the exchange rate subsequent to the balance sheet date, the rate at or about the date of filing
should be used. Such rate should be prominently disclosed in an
introductory headnote.
• Adoption of new rules related to the currency in which the financial
statements are presented. The SEC requires that foreign private
issuers present their financial statements in the currency of the country in which they are incorporated or organized. Another currency may
be used only if all of the following criteria are met:
o The other currency is the currency of the primary economic environment in which the issuer's operations are conducted; normally, that
is the currency of the environment in which such issuer primarily
generates and expends cash;
o There are no material exchange restrictions or controls relating to
the other currency; and
o The issuer publishes financial statements for all of its security
holders in the other currency.

79

In any event the currency in which the financial statements are prepared should be disclosed prominently on the face of the financial
statements.
If an issuer prepares its financial statements in a currency of a country
that has experienced cumulative inflation exceeding 100 percent over
the most recent three-year period and such statements have not been
recast or otherwise supplemented to include information on a constant
currency or current cost basis prescribed or permitted by appropriate
authoritative standards, the issuer is required to present supplementary information to quantify the effects of changing prices on its financial condition and results of operations.
• Adoption of new rules concerning the periods covered by financial
statements. Foreign private issuers are required generally to include in
registration statements the same audited financial statements as U.S.
issuers.
• Requirement to present a reconciliation to U.S. GAAP. Under both
Items 17 and 18, foreign private issuers should furnish financial statements for the same fiscal years, schedules, and accountants' certificates that would be required to be furnished if the registration statement were on Form 10 or the annual report on Form 10-K. Also, the
financial statements should disclose an information content substantially similar to financial statements that comply with U.S. GAAP and
Regulation S-X.
Item 17 has one other financial statement instruction of importance. If
an issuer presents its financial statements according to U.S. GAAP
except for segment reporting and if it furnishes the information relating
to categories of activity required by Item 1 of Form 20-F, then such
financial statements are considered to comply with Item 17, even if the
auditor's report is qualified for noncompliance with segment reporting.
Item 1 of Form 20-F requires segment disclosure of revenues only, with
narrative disclosures of income in some circumstances. One consequence of this distinction between Items 17 and 18 is that for certain
types of offerings, complete industry and geographic segment information is required in 1933 Act registration statements, but not in filings
on Form 20-F.
• Remuneration Disclosure Rules. The SEC has not revised its rules concerning disclosure of remuneration of directors and officers. Accordingly, foreign private issuers may continue to disclose only the following information, unless the issuer discloses such information with
respect to individuals pursuant to foreign laws or stock exchange
regulations:
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o Aggregate amount of remuneration paid for services to all officers
and directors as a group, without naming the officers and directors
or specifying individual amounts. If any part of this remuneration is
paid pursuant to a material bonus or profit-sharing plan, a brief
description of the plan and the basis upon which officers and directors participate should be presented.
o Aggregate amount accrued to provide pension, retirement or similar
benefits pursuant to an existing plan provided by the registrant,
unless such amounts are computed on an actuarial basis pursuant to
a defined benefit pension plan.
Tender Offers. The "tender-offer" technique is a means of buying a portion of the outstanding stock of a company by making an offer to
purchase at a fixed price all shares, up to a specified number, tendered by
shareholders within a specified period.
Until 1968 tender offers were essentially unregulated. The Williams Act,
adopted in 1968, amended the Exchange Act and is directed at giving (i)
all concerned notice that a battle for control is imminent and (ii) the
shareholders the opportunity to make an informed decision as to whether
to tender their shares. The Williams Act requires a person or group in the
process of acquiring a substantial block of equity securities of a company
to notify the SEC and the company that it has made such an acquisition
and to disclose, among other things, its intentions concerning control of
the company.
Prior to the commencement of a tender offer that may result in the
acquisition of 2 percent or more of a class of registered equity securities
by one who is or may thereby become a 5-percent owner of the class, the
tender offeror must file a "tender offer statement" on Schedule 14D-1
with the SEC and deliver a copy to the target company. Schedule 14D-1
must, among other things, identify the offeror, set forth the source of the
offeror's funds and the offeror's purpose (including future plans) in making the tender offer, identify the securities of the target company previously acquired by the offeror, and, for offerors other than natural persons, include appropriate financial statements if the offeror's financial
condition is material to a decision by the security holders of the target
company. A summary of this information, including summary financial
information if financial statements are required, must be published or
given to the security holders.
Acquisition of More Than a 5-percent Interest. Even if a tender offer is
not made, a person or a group acquiring more than 5 percent of the outstanding shares of a class of equity securities registered under the
Exchange Act must file a Schedule 13D with the SEC and transmit a copy
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to the company within ten days of the triggering purchase. In general.
Schedule 13D requires information about the identity of the person or
group, the purpose of the transaction, sources and amounts of funds or
other consideration used, and interests in the issuer's securities.
Proxy and Insider-Trading Rules. Domestic issuers and foreign private
issuers who report as if they were domestic issuers are, with limited
exceptions, subject to "proxy" and "insider-trading" rules. Other foreign
private issuers are not subject to these rules.
Blue-Sky Laws
In addition to registering with the SEC, an issuer offering securities to the
public must comply with state "blue-sky" laws. Blue-sky law requirements differ from federal requirements in several respects. Blue-sky laws
usually make all sales of nonexempt securities, including trading transactions, subject to their provisions. An exemption from registration under
federal securities laws generally does not constitute an exemption under
blue-sky laws. However, the laws of some states apply only to offerings
that are not registered with the SEC. Blue-sky laws of substantially all
states exempt from registration securities that are listed on the New York
or American Stock Exchanges.
When a securities offering is made on a national basis, compliance with
state blue-sky laws can be a formidable task. Many states do, however,
permit the state filing to consist basically of the registration statement
filed with the SEC.
In addition to registration requirements, blue-sky laws contain fraud provisions that apply to offers, sales and purchases of securities.
Financial Statements
Form, Content and Periods Covered. The SEC's Regulation S-X provides
instructions as to the financial-statement requirements and the form and
content of financial statements required to be included in registration
statements and periodic reports filed with the Commission. Upon the
request of the foreign private issuer, and when consistent with the public
interest and the protection of investors, the Commission may permit the
omission of required statements or the filing in substitution therefor of
appropriate statements of comparable character. The Commission also
may require the filing of other statements in addition to or in substitution
for statements usually required. Official amendments and interpretations
of Regulation S-X are issued by the SEC as Financial Reporting Releases.
Interpretations and statements of practice followed by the Division of
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Corporation Finance and the Office of the Chief Accountant are issued as
Staff Accounting Bulletins.
Annual audited financial statements filed with the SEC in 1933-Act filings or in Form 20-F generally must include:
• Balance sheets as of the end of each of the two most recent fiscal
years;
• Statements of income and stockholders' equity for each of the three
most recent fiscal years;
• Statements of changes in financial position for each of the three most
recent fiscal years
• Notes to financial statements; and
• Supplemental schedules, except that related party schedules are
required only if such information is otherwise made public.
Foreign private issuers are exempt from filing quarterly reports on Form
10-Q. However, certain interim financial statements are frequently
required in registration statements. Interim financial statements may be
condensed, may include disclosures that are less extensive than those
included in annual financial statements, and may be unaudited. Guidance
concerning the form and content of interim financial statements can be
found in Rule 10-01 of Regulation S-X; such statements need not be presented in any greater detail than indicated therein. Generally, such statements should include all major captions meeting certain materiality
requirements. The SEC's rules also require disclosure of the following
interim financial information:
• Components of inventories (i.e., raw materials, work in process, and
finished goods);
• Material contingencies;
• Events having a material impact on the registrant (e.g., an accounting
change, a business combination, a disposition of assets, etc.); and
• Any other disclosures necessary to make the statements not misleading.
Foreign private issuers eligible to use Form 20-F are required to file their
annual report on Form 20-F within six months after the end of the fiscal
year.
Foreign private issuers are required generally to include in registration
statements the same audited financial statements as U.S. issuers. An
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exception is that the audited financial statements for the most recent fiscal year are not required if the filing is made within six months after the
end of that fiscal year and an audited balance sheet for that fiscal year is
unavailable. In such a situation, audited balance sheets for the two preceding fiscal years are required, provided that unaudited interim financial
statements as of a date within six months of the effective date are
included or that before the effective date audited financial statements for
the most recent fiscal year are substituted for the interim financial statements. If the effective date falls after five months subsequent to the end
of the most recent fiscal year, however, the filing must include an audited
balance sheet for the most recent fiscal year.
For example, assume that a calendar year enterprise files a registration
statement on January 31, 1983 before its 1982 audited financial statements are available and the effective date of the registration statement
will be prior to March 31, 1983. The financial statements required to be
included in such filing are as follows:
• Audited balance sheets at December 31, 1981 and 1980 and audited
statements of income, stockholders' equity and changes in financial
position for the years ended December 31, 1981, 1980 and 1979.
• An unaudited balance sheet as of an interim date between July 31,
1982 and November 30, 1982; assume a balance sheet at September
30, 1982 is used.
• Unaudited statements of income, stockholders' equity and changes in
financial position for the nine months ended September 30, 1982 and
1981.
The rules for unaudited interim financial statements of foreign private
issuers require only that, on the effective date, the most recent financial
statements should be no older than six months. Accordingly, if the filing
is made after six months subsequent to the end of the most recent fiscal
year, the filing must include a balance sheet, which may be unaudited, as
of an interim date within six months of the effective date and statements
of income, stockholders' equity and changes in financial position for the
interim period between the latest audited balance sheet and the date of
the interim balance sheet being filed and for the corresponding period of
the preceding fiscal year. Notwithstanding this provision, the issuer
would be required to include any more current interim financial information that is disclosed pursuant to foreign law or otherwise. An exception
to the six-month rule is that in the case of certain offerings to
shareholders such as pro rata rights offerings, offerings pursuant to a
dividend or interest reinvestment plan, or upon conversion of outstanding
convertible securities or upon exercise of outstanding warrants, the
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financial statements may be no more than one year old. The purpose of
this exception is to facilitate the registration of such offerings from which
the U.S. shareholders might otherwise be excluded.
Accounting Principles. The instructions to Form 20-F and all 1933 Act
filings permit the financial statements of foreign private issuers to be prepared in accordance with foreign accounting principles, provided that a
reconciliation is presented of net income and principal balance sheet
items from the foreign accounting principles to U.S. GAAP and the provisions of Regulation S-X. This means that foreign measurement principles
may be used in the financial statements. Many foreign private issuers
that file w i t h the SEC prepare their financial statements in accordance
w i t h foreign accounting principles with a reconciliation to U.S. GAAP.
Foreign private issuers also have the option of presenting their financial
statements in accordance with U.S. GAAP. As permitted by Item 17,
when a foreign private issuer plans to file Form 20-F in connection with
the periodic reporting requirements of the 1934 Act, the issuer is not
required to present complete footnote and other disclosures mandated
by U.S. GAAP and Regulation S-X, unless such disclosures are normally
reported in the issuer's country. Such an election may also be appropriate
in connection with the registration of certain securities offerings under
the 1933 Act.
Reconciliation to U.S. GAAP. The reconciliation from foreign accounting principles to U.S. GAAP generally must include:
• An indication of the accounting principles used to prepare the financial
statements;
• A discussion of the material variations in the accounting principles,
practices and methods used in preparing the financial statements from
U.S. GAAP and Regulation S-X; and
• Quantification of the effect of such variations on net income and, for
each balance sheet presented, each significant balance sheet item.
The reconciliation of the material variations in net income should be presented for each year and any interim periods for which an income statement is presented in substantially the following format:
Net income, according to foreign generally accepted
accounting principles

XXX

Increases (enumerate individually)

XXX

Decreases (enumerate individually)

(XXX)

Net income, according to U.S. generally accepted accounting principles

XXX
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Also, if the issuer presents earnings per share amounts that are materially
different from earnings per share amounts computed according to U.S.
GAAP, the differences should be quantified.
In completing the reconciliation, it may be necessary to address, among
other matters, the following significant areas where differences may exist
between U.S. GAAP and the foreign accounting principles:
• Accounting for changes in accounting principles, changes in accounting estimates, and changes in the reporting entity;
• Accounting for investments in affiliates;
• Accounting for business combinations, goodwill, and other intangible
assets;
• Accounting for and reporting of deferred income taxes;
• Criteria used to classify charges and credits as extraordinary items;
• Accounting for leases;
• Accounting for contingencies and untaxed reserves; and
• Accounting for foreign currency transactions and the translation of
foreign currency financial statements.
With appropriate and early planning for an SEC registration statement,
these differences between U.S. and foreign accounting principles can be
identified and the reconciliation from foreign accounting principles to
U.S. GAAP can be prepared in the most efficient and cost-effective manner. The magnitude of the cost involved will vary depending on, among
other matters, the availability of information and the nature of the
differences in accounting principles for the issuer. See the "Accounting
and Auditing Practices" section for a more detailed description of these
differences.
There may be instances when the information needed to compile the
effects of the differences between U.S. and foreign accounting principles,
or the disclosures required by Regulation S-X, is not available or would
place an undue burden upon the issuer to prepare. In these circumstances, the matter should be discussed with the SEC staff. The SEC staff
is familiar with these situations and may permit omission of these data
where the staff believes circumstances warrant administrative relief.
Audit Requirements. As discussed above under "Form, Content and
Periods Covered," annual financial statements filed with the SEC are
required to be audited, and the audits should be conducted in accordance
with U.S. generally accepted auditing standards (GAAS).
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Differences between U.S. and foreign auditing standards can be categorized generally as differences in auditing procedures and differences in
the concept of auditor independence. Timely notification to external
auditors of a foreign private issuer's intention to file with the SEC is
important to provide them with sufficient time to modify their audits, if
necessary, to conform with U.S. procedures. Observation of physical
inventories and confirmation of receivables are the two auditing procedures performed in the United States that are most frequently not
followed in other countries. With sufficient planning, these two procedures or acceptable alternative procedures ordinarily can be performed
to satisfy the requirements of U.S. GAAS.
Differences also exist as to the concept of auditor independence. Both
U.S. GAAS and Regulation S-X require that auditors be independent of
the companies they audit. The concept of independence embodied in
these requirements is more restrictive than the concepts followed in
many other countries. For example, ownership of the securities of a client
would violate the SEC's independence rules. Also, the performance of
original accounting work by the auditor would be considered to result in
an impairment of independence under the SEC's rules. The SEC's view is
that an auditor cannot be independent with respect to accounting data
that the auditor has prepared.
The SEC does, however, have some flexibility in its rules. The SEC's
expressed position is that it "may, upon the request of the registrant, and
where consistent with the protection of investors, permit the omission of
one or more generally accepted auditing standards or procedures or the
substitution of other appropriate auditing standards or procedures."
While some flexibility exists, the SEC staff ordinarily will require compliance with U.S. GAAS to the maximum extent possible.
The Securities-Act Registration Process
Registration under the Securities Act generally is for a specific security to
be issued in a specific amount. Under the Exchange Act, however, an
entire class of securities is registered with no amount specified.
Exchange-Act registration covers the amount of the securities outstanding and any additional shares of that class of security that may be issued
in the future. Only the Securities-Act registration process is discussed in
detail here, because the registration process under the Exchange Act is
similar in many respects.
Overview. Securities-Act registration requires the issuer's management
to coordinate several tasks simultaneously. Basically, the registration pro-
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cess consists of the preparation and filing of a registration statement, a
review of the registration statement by the SEC staff, the filing of amendments to the registration statement, and the SEC's declaration that the
registration statement has become effective.
Once the registration statement has been declared effective, the issuer
and the underwriter are then permitted to sell the registered security. The
period from the time the decision is made to issue securities to the time
the securities may actually be sold may cover several months. In March
1982, the Commission adopted a temporary rule permitting delayed or
continuous offerings made under a single registration statement ("shelf
registrations"), whereby, once the Commission has declared the shelf
registration statement effective, the issuer may make individual offerings
without further SEC review in most instances. Thus, when the issuer
believes market conditions are right, it can immediately sell the
securities. Shelf registrations are limited to only such securities as the
issuer may reasonably expect to offer and sell within two years from the
effective date of the registration statement.
Form Selection. As discussed in the section entitled "Securities Act
Registration," there are numerous registration forms for various types of
companies and special situations. These forms do not contain blanks to
be filled in by the issuer. Rather, they are narrative in character, giving
general instructions about the items of information to be furnished.
Appendix N presents a flowchart of the form selection process. The decision as to which form is to be used for registration is usually made by the
issuer's management in consultation with its legal counsel and independent accountants.
Registration-Statement Preparation. Preparation of a registration
statement is the responsibility of the issuer's management. However,
professional assistance is generally required from underwriters, independent accountants, counsel for the company, counsel for the underwriters
and, in some instances, other professionals such as engineers or
appraisers. The length of time required to compile the information and
draft the registration statement will vary depending on the degree of
work necessary to conform to U.S. GAAS and GAAP.
Prefiling Conferences. The SEC staff is available for prefiling conferences with issuers that have questions about the information to be
included in the registration statement. Prefiling conferences for foreign
private issuers are a frequent occurrence because of the many questions
such issuers often have concerning the registration process. These conferences often avoid lengthy delays once the registration process has
begun.
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SEC Review. Once the registration statement has been completed, it
must be delivered to the headquarters of the SEC in Washington, D.C.,
and a filing fee must be paid at that time. Although the Securities Act
provides for the registration statement to become effective twenty days
after it is filed, the effective date is frequently delayed by the SEC's review
and the issuer's concurrent amendment procedures.
The SEC review is conducted by the Division of Corporation Finance. All
first-time issuers receive a thorough review. Repeat offerings are
reviewed on a selective basis. If the registration statement will not be
reviewed, the issuer is notified promptly.
As a result of the review process, a letter of comments or "deficiency letter" is issued. This letter outlines the deficiencies the SEC staff has found
in the registration statement and makes suggestions for improvement of
the document. The letter is sent to the registrant as soon as possible so
that amendments may be prepared or other appropriate action may be
taken. The letter does not delay the effective date of the registration, but
if corrections cannot be made within the twenty-day waiting period, the
SEC usually asks the issuer to delay the effective date. The SEC's goal is
to provide initial comments within an average of thirty days of the filing
date.
If the issuer does not amend the registration statement to cure deficiencies noted in the SEC's letter of comments, the SEC has several possible
courses of action, ranging from permitting the deficient registration
statement to become effective to issuing a stop order that either halts
further consideration of the statement or stops further trading in the
security. As a practical matter, issuers usually cure any deficiencies
noted in the SEC's letter of comments.
Effective Registration Statement. Once the Commission declares the
registration statement effective, the issuer and the underwriter may sell
the security.
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Accounting and Auditing Practices
Requirements for Books and Records
In the United States a corporation is an entity created under state law.
Incorporation laws of the various states are not uniform with respect to
their requirements for books and records. In general, such laws contain
no specific requirements for books and records other than a corporate
minute book and a stock-transfer register.
Although there may be no legal requirement under the laws of the state
of incorporation, regulations of the Internal Revenue Code require every
person subject to United States income taxes to keep such books of
account and records as are necessary to support the amounts shown in
their income tax returns. In addition, various regulatory agencies have
established recordkeeping requirements for the enterprises they regulate
(e.g., utilities and financial institutions). Further, the Securities Exchange
Act of 1934 (as amended by the Foreign Corrupt Practices Act of 1977)
requires companies that report to the SEC to "make and keep books,
records, and accounts which, in reasonable detail, accurately and fairly
reflect the transactions and dispositions of the assets of the issuer
"
Regardless of the legal requirements for books and records, there is a
practical need for records that are sufficiently complete and accurate to
permit the preparation of financial statements. Financial statements are
considered to be representations of management and not of the auditors,
and, therefore, management has full responsibility for them.
Requirements To Publish Financial Information
Neither state nor federal law contains a general requirement that a company publish financial information. Consequently, many privately owned
businesses do not make financial information available to the public.
However, companies that are publicly owned (i.e., that have numerous
shareholders or whose securities are traded publicly) generally must prepare financial statements that are distributed to shareholders and filed
with the SEC. In addition, companies that operate in certain regulated
industries are required by regulatory agencies to publish financial information.
Requirements To Have an Audit
State incorporation laws generally do not require a company to distribute
audited financial statements to its shareholders or even to have an audit.
However, the SEC and the national securities exchanges generally
require that financial statements filed with them be audited. In addition,
creditors frequently require that a company provide them with audited
financial statements.
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Auditing Standards
U.S. generally accepted auditing standards are promulgated by the Auditing Standards Board of the American Institute of Certified Public Accountants (AICPA). Its pronouncements are known as "Statements on Auditing Standards." Although the requirements of generally accepted auditing standards have generally been formulated by the accounting profession, such standards have been influenced by the SEC and by various
court decisions.
Audit Reports. In their reports on financial statements, U.S. auditors
express an opinion as to whether the company's financial statements
present fairly the company's financial position, results of operations and
changes in financial position, all determined in accordance with generally
accepted accounting principles.
Auditors may express an "unqualified" (clean) opinion, a "qualified" opinion or an "adverse" opinion, or they may "disclaim" an opinion. An
unqualified opinion indicates that the auditors have no material reservations about the fairness of presentation of the company's financial statements. If a company's financial statements depart materially from
generally accepted accounting principles, the auditor will express either
a qualified opinion or an adverse opinion, with the choice depending
upon the materiality of the departure. If the company is subject to an
uncertainty that could materially affect its financial statements, the auditor will issue either a qualified opinion or a disclaimer of opinion, with the
choice depending upon the pervasiveness of the effects of the uncertainty on the financial statements.
Auditors' opinions that are qualified or adverse because of a departure
from generally accepted accounting principles generally are considered
by the SEC to be unacceptable. Therefore, companies that report to the
SEC are effectively required to resolve any differences of opinion with
respect to the acceptability of their accounting practices. However, for
financial statements of foreign private issuers that are prepared in accordance with Item 17 of Form 20-F, the SEC will accept an auditor's opinion
that is qualified for non-compliance with the industry and geographic
segment reporting requirements of U.S. GAAP.
Compilation and Review. Companies that are not required to be
audited, and that have not otherwise chosen to be audited, frequently
engage accountants to assist them in the preparation of their financial
statements. The U.S. accountants' professional standards require that
they report on all financial statements with which they are associated.
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When an accountant has not audited the financial statements, and
therefore will not issue an audit report, the accountant will issue either a
compilation report or a review report, the choice depending upon the
level of involvement in the preparation of the financial statements.
Each of these reports describes the level of the accountant's involvement
and states that he has not audited the financial statements. A compilation report is issued when the accountant has merely compiled the financial statements from information provided by the company. A review
report is issued when the accountant has performed certain analytical
review procedures prescribed by professional standards.
Accounting Principles
Sources. The SEC has statutory authority to establish financial accounting and reporting standards. However, the SEC historically has relied on
the private sector for this function. Since 1973 the Financial Accounting
Standards Board (FASB) has been the designated organization in the private sector for establishing standards of financial accounting and reporting. FASB standards are officially recognized as authoritative by the SEC
and the AICPA.
In addition to the accounting standards established by the private sector,
accounting practices are prescribed by certain regulatory agencies. Companies that report to the SEC must comply not only with the accounting
standards established by the private sector, but also with such additional
requirements as the SEC may prescribe in Regulation S-X. Further, companies in certain regulated industries (e.g., utilities and financial institutions) must comply with accounting standards established by the regulators of those industries.
The accounting standards and disclosure requirements established by
the FASB and the SEC in the United States are more extensive than those
in most other countries. The volume of accounting literature in the United
States may seem overwhelming to a foreign reader at first glance.
However, with the help of public accountants, the task of absorbing and
understanding the relevant material is not so great.
Private Versus Publicly Held Companies. U.S. accounting principles
generally have been developed with a view toward the needs of users of
financial statements of publicly-held companies. However, with very
few exceptions, such accounting principles apply equally to private
companies.
U.S. accounting practices do, however, distinguish between private companies and publicly-held companies with respect to certain supplemental
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disclosures that, while not required by generally accepted accounting
principles, are nevertheless required for purposes of additional analysis of
certain large publicly-held companies. For example, the FASB requires
that certain large publicly-held companies present supplemental disclosures concerning the effects of changing prices. These disclosures
must accompany the financial statements, but are not considered to be a
part of the financial statements. Similarly, the SEC requires that public
companies include with their financial statements certain supplemental
schedules that provide additional details about certain elements of the
financial statements.
Principal Features of U.S. Generally Accepted Accounting Principles
Appendix L identifies specific instances in which U.S. accounting principles may be more explicitly defined or may differ from principles used in
the reader's country. The following section describes some of the general
assumptions that underlie generally accepted accounting principles in
the United States.
Going Concern. In the absence of persuasive evidence to the contrary,
accounting under U.S. GAAP assumes that an entity will continue as a
going concern, that is, the company will continue to operate indefinitely.
Historical Cost Basis. Financial statements are generally prepared on
the basis of the historical monetary amounts of the underlying transactions. Exceptions to this general rule are sometimes made when the
historical cost of an asset has been impaired. For example, inventories are
presented at the lower of historical cost or current market value. Information about current values that exceed historical cost is presented in the
form of supplemental disclosures, if presented at all.
Accrual Basis. The accrual basis of accounting assumes that the effects
of transactions and other events on the assets and liabilities of a business
enterprise are recorded and reported in the time periods to which they
relate, rather than only when cash is received or paid.
Basic Financial Statements. The basic financial statements are the
balance sheet, the statement of income and retained earnings, and the
statement of changes in financial position. Notes that disclose significant
accounting policies used, additional information about items in the basic
financial statements and other required information are considered to be
an integral part of the basic financial statements.
Consistency. Consistency requires uniformity of accounting treatment
of like items within each accounting period and from one period to the
next. If a change in practice or procedures is made, disclosure of the
change and its effect is required to permit comparability.
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Appendixes

Appendix A. Facts and Figures on the United States of America
Personal Consumption Expenditures, By Product
(Stated As A Percentage of Total Spending)
Type of
Product

1976

1977

1978

1979

1980

1981

22.9

22.1

21.8

21.9

21.9

21.6

Clothing,
Jewelry,
Accessories

8.2

8.0

8.0

7.7

7.4

7.4

Personal Care

1.4

1.4

1.4

1.4

1.4

1.3

Housing

15.4

15.5

15.8

16.0

16.3

16.0

Household
Operations

13.7

13.9

13.6

13.7

13.7

13.9

Medical Care
Expenses

9.1

9.5

9.4

9.6

9.9

10.5

Personal
Business

5.3

5.0

5.3

5.3

5.4

5.4

14.3

14.8

14.7

14.6

14.6

14.1

Recreation

6.7

6.6

6.6

6.6

6.4

6.3

Other

3.1

3.2

3.4

3.2

3.0

3.2

Food,
Beverages
and Tobacco

Transportation

Annual Totals
in Dollars

$1,085.1 M $1,205.5M $1,348.7M $1,511.3M $1,663.5M $1,843.2M

SOURCE: Bureau of Economic Analysis
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$283.00 (wk)
168.50 (wk)
237.50 (wk)
384.50 (wk)
$ 9.10 (hr)
9.47 (hr)
6.36 (hr)

$289.50 (wk)
177.00 (wk)
251.50 (wk)
384.00 (wk)
$ 10.07 (hr)
9.43 (hr)
7.08 (hr)

Secretaries
File Clerks
Payroll Clerks
Computer Programmers
Maintenance Painters
Truck Drivers
Order Fillers

West
$310.00 (wk)
192.50 (wk)
272.50 (wk)
404.00 (wk)
$ 10.56 (hr)
10.10 (hr)
8.11 (hr)

No. Central
$299.00 (wk)
179.50 (wk)
261.00 (wk)
392.00 (wk)
$ 11.10 (hr)
10.57 (hr)
7.86 (hr)

South
$270.50 (wk)
170.00 (wk)
239.00 (wk)
361.00 (wk)
$ 9.14 (hr)
7.95 (hr)
6.35 (hr)

Professional and Technical Workers
Managers and Administrators (Except Farm)
Sales Workers
Clerical Workers
Craft (Skilled) Workers
Service Workers
Farm Workers
Private Household

$410
430
317
248
375
207
186

Median Weekly Earnings

Median Weekly Earnings of Full-Time and Salary Workers by Occupation (1982)

Northeast

US

Occupation

Sample of Weekly Earnings for Selected Occupations and Comparable
Geographic Locales
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1,887
383

481
246
488
903
2,424

16,954

11,292

6,680

17,870

26,953

Managers and administrators, except farm

Sales workers
Clerical workers

Blue-collar workers

654

426

146
151

3,398

Clerical workers

404

198

157

493

199

9,197

Sales workers

8,176
3,607

1,521

3,884

3,430

3,960
531

695

Managers and administrators, except farm

12,138

510
299

Professional and technical

White-collar workers

Males, 16 years and over

Private household
Other service workers

24,379

13,177

Service workers

2,931

1,682

3,948

Nonfarm laborers

51,299

533

3,108

185
1,496

310

8,629

1,039

718
863

11,268

Operatives, except transport
Transport equipment operatives

Craft and kindred workers

3,423

1,613

2,008
511

7,555

13,402

Professional and technical

White-collar workers

Total, 16 years and over

6,224

part time

2,118

reasons

92,926

Total at work

for economic On voluntary

On part time

52,796

Occupation and sex

( N u m b e r s in t h o u s a n d s )

2,843

3,035

7,821

8,505

22,204

44,484

7,212

323

7,535

2,720

2,499

7,256

10,167

22,642

13,544

10,535
4,579

14,465

43,123

73,300

Total

2,150

1,559

3,524

5,230

12,463

28,358

5,538

5,765
229

2,155

1,493

5,701

7,272

16,619

11,440

2,740

5,203

29,020
9,637

51,404

or less

4 0 hours

396

415

935
1,033

2,779

5,669

801

31

833

320

385

857

1,278

2,840

1,267

566

1,426

1,639

4,898

8,571

hours

4 1 to 4 8

On full-time schedules

December 1 9 8 2

Persons at work in nonfarm occupations by sex and full- or part-time status
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1,061

3,264

2,340

6,962

10,457

873

63

937

245

621

698

1,617

3,183

837

1,273

3,906

3,189

9,205

13,325

4 9 hours
or more

37.8

41.3

46.4

43.1
427

40.8

33.0

32.2
22.9

33.8

39.9

384

40.4

38.8

35.2

36.0

45.0

39.8

38.9

37.9

41.6

45.6

47.6

44.7

45.4

44.0

42.0

42.8

42.1

40.8

44.6

41.4

42.4

42.1

40.0

44.0

46.7

43.2
43.4

42.7

Average
Average hours.
hours, total workers on fullat work
time schedules

100
612
66

5,113
828
3,474

Blue-collar workers

Craft and kindred workers

Operatives except transport

Private household
Other service workers

Service workers

Transport equipment operatives
Nonfarm laborers

752

3,073
14,471

177
1,039

1,019
7,078

1,217

63

514
8,097

43

296

439

89
341

3,115

282

7,757

Sales workers
Clerical workers

1,464

28,416

41,626
3,293

457

20
5,060

Managers and administrators, except farm

White-collar workers
Professional and technical

Females, 16 years and over

Private household
Other service workers

465
8

2,400

526

2,926

113

119

218

108

558

3,019

1,186

314

1,515

6,034

9,518

1,030

5

1,034

180
582

266

293

274

1,329

470

423

652

1,812

5,080

2,811
3,434

Service workers

5,155

Transport equipment operatives
Nonfarm laborers

10,440

21,840

Operatives, except transport

Craft and kindred workers

Blue-collar workers

3,639

316

3,954

338

134

2,817

654

3,943

10,700

1,546

2,712

5,960

20,918

28,815

3,573

3,581
7

2,382

4,439
2,365

9,514

18,699

2,998

225

3,221

288

109

2,379

493

3,269

9,290

1,183

1,677

4,405

16,555

23,045

2,540

2,545
4

1,385
1,867

3,321

6,780

13,350

328

31

360

35

15

283

90

424

870

151

393

705

2,119

2,903

473

_

473

285

369

1,188
574

2,417

313

60

373

15

10

155

250
71

540

212

642

850

2,244

2,867

560

3

563

230

611

1,546
544

2,932

30.9

22.9

29.9

31.9

28.6

37.0

36.8

35.9

34.6

29.7

41.4

36.4

35.3

34.3

36.1

23.6

36.0

41.1
34.1

40.7
39.4

39.4

41.0

42.7

41.1

39.3
39.4

40.2

41.0

40.2

39.6

44.3
40.7

41.7

40.9

40.8

43.1

47.3

43.1

41.0

44.9

42.5
42.1

42.5

YEARS OF SCHOOL COMPLETED, BY RACE, SEX, AND AGE: 1 9 8 1
[Persons 25 years old and over as of March 1981.

PERCENT OF POPULATION COMPLETING—
RACE, SEX, AND AGE

Population
(1,000)

Elementary school

8

0-4
years

5-7
years

years

High school
1-3
years

College

4
years

1-3
years

4 years
or more

Median
school
years
completed

132,899

3.3

5.8

7.7

13.6

37.6

15.1

17.1

12.5

Male
Female....
25-29 years
30-34 years
35-44 years
45-54 years
55 years and over..
Black

62,509
70,390
19,691
18,137
26,187
22,492
46,391
13,259

3.4
3.1
.7
1.1
1.6
2.8
6.4
7.9

5.8
5.8
1.5
2.2
3.2
5.2
10.7
11.1

7.5
7.8
1.7
2.3
3.7
6.9
15.0
6.8

12.9
14.1
9.8
9.6
12.5
15.5
16.4
21.4

33.6
41.1
43.1
38.3
41.4
40.8
31.2
31.6

15.6
14.6
21.9
21.4
16.1
12.9
10.2
13.0

21.1
13.4
21.3
25.3
21.5
15.8
10.2
8.2

12.6
12.5
12.8
12.9
12.7
12.5
12.0
12.1

25-29 years
30-34 years
35-44 years
45-54 years
55 years and over..

2,331
1,957
2,751
2,259
3,962

.5
.8
2.3
5.8
20.8

1.8
3.6
4.9
12.2
23.8

1.7
2.7
4.7
9.3
11.8

18.6
18.6
24.1
27.9
18.8

44.4
38.7
41.0
27.7
16.5

21.4
23.7
14.0
9.4
4.5

11.5
11.9
9.1
7.8
3.9

12.6
12.6
12.3
11.4
8.5

AH races

Source: U.S. Bureau of the Census, unpublished Current Population Survey data.
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Appendix B. Summary of Federal Laws Bearing on Foreign Investment in
the United States

DEPARTMENT O F T H E TREASURY
W A S H I N G T O N . D.C.

20220

ASSISTANT SECRETARY

The Department of the Treasury has an important responsibility with
respect to economic relations with the other nations of the world. In this
regard, we have taken a keen interest in insuring that the United States
continues to provide an open climate for investment from abroad. A
fundamental aspect of such an effort must be a candid and thorough
understanding of the laws and regulations applicable to investment in
this country. The accompanying memorandum, which has been prepared
by the Treasury Department, is designed to serve that objective. Part I
of the summary details specific provisions of Federal law which restrict
participation by aliens, foreign corporations, foreign governments and
foreign-controlled enterprises in United States economic activity. Part II
of the summary covers laws of general applicability such as the antitrust
laws, Federal and state securities laws, and the tax laws.
With a few exceptions to assure national security and to protect vital
national interests, the United States does not impose special restrictions
on foreign investment in this country. However, because some of the most
relevant legal provisions are designed primarily to regulate our domestic
business community, foreign investors may be unfamiliar with our procedures and may therefore find compliance to be complex. Accordingly, I
strongly urge that any investor obtain the advice of competent legal
counsel in this country. Such a precautionary step will do much to prevent
confusion and misunderstandings at a later time.
Again I wish to reiterate our sincere interest in maintaining a continuing volume of investment flows to this country through preservation
of a free market. Such flows are good for our domestic economy, good for
the investors and in the interest of increased worldwide economic cooperation. The facilities of the Treasury Department will be available to
anyone who desires further explanation as to our laws and our policies.

GERALD L .

Assistant
June 1975
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PARSKY

Secretary
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PART I. Specific Federal Restrictions on Participation of
Foreign-Controlled Enterprises or Foreign Nationals in
United States Economic Activity
I.

Communications

1. Radio and Television Licensing. The Federal Communications Act prohibits aliens, representatives of aliens, foreign governments or their representatives, or foreign-registered, foreign-owned, or foreign-controlled
corporations from receiving a license from the FCC to operate an instrument for the transmission of communications. A corporation is considered
foreign-owned if any director or officer is an alien, or if more than 20
percent of its capital stock is owned by aliens, by a foreign government,
or by a corporation organized under the laws of a foreign country. A
corporation is considered foreign-controlled if any officer or more than
one-fourth of the directors are aliens or if it is directly or indirectly controlled by a corporation. 25 percent of the capital stock of which is owned
by foreign interests. Certain exceptions can be made if the FCC determines
that the grant of a license would be in the public interest (e.g. broadcasting operations ancillary to another business of a foreign-controlled corporation). 47 U.S.C. §310(a).
2. Telegraph Operations. The FCC is prohibited from approving a merger
among telegraph carriers which would result in more than 20 percent of
the capital stock of the carrier being owned, controlled, or voted by an
alien, a foreign corporation, a foreign government entity or a corporation
of which any officer or director is an alien or of which more than 20 percent of the capital stock is owned or controlled. 47 U.S.C. § 222(d).
3. Radio and Television Operators. Foreign citizens may not be licensed
by the FCC as operators in radio or television stations. Waiver of the
citizenship requirement is permitted for certain licensed aircraft pilots.
47 U.S.C. § 303(1).
4. Communications Satellite Corporation. Not more than an aggregate of
20 percent of the shares of stock of Comsat which are offered to the general public may be held by aliens, foreign governments, or foreign-owned,
registered or controlled corporations. 47 U.S.C. § 734(d).
5. Foreign Investment in U.S. Magazines and Newspapers. There are currently no prohibitions against foreign investment in U.S. newspapers.
However, the Foreign Agents Registration Act (22 U.S.C. § 611) applies
to any U.S. corporation (e.g. a newspaper or magazine) which is controlled
or financed by a foreign entity if it carries on any activity in the United
States intended to influence U.S. domestic or foreign policy, or to promote
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the interests of a foreign government. The scope of the law is broad and
requires registration with the Attorney General and filing and disclosure
with respect to a wide range of political propaganda disseminated in the
United States on behalf of foreign interests. However, if the registration
requirement is satisfied and the publication is properly labeled as propaganda, the Act does not permit the Government to control content. Exemptions are permitted for (1) diplomats, (2) nations deemed vital to
our national defense, and (3) various nonpolitical activities.
II.

Energy and Natural Resources

1. Atomic Energy. The Atomic Energy Act prohibits the issuance of licenses for the operation of atomic energy utilization or production facilities to aliens, foreign governments, foreign corporations, or corporations
owned, controlled, or dominated by such foreign interests. In defining
foreign ownership or control, there is no threshold test of percentage
ownership or other rule of thumb. Determinations are made on a case by
case basis. 42 U.S.C. §§ 2133, 2134.
2. Pipelines and Mineral Leasing on Federal Lands. Under the Mineral
Leasing Act of 1920, aliens or foreign-controlled enterprises may not acquire rights of way for oil pipelines, or acquire any interest therein, or
acquire leases or interests therein for mining coal. oil. or certain other
minerals, on federal lands other than the outer continental shelf. However,
a foreign-controlled corporation may hold such an interest if its home
country grants reciprocal rights to United States corporations. 30 U.S.C.
§§ 22, 24, 71, 181, 185, 352; 42 CFR 3102.1-1; see generally 43 CFR
Chapter II (Bureau of Land Management). However, a foreign-controlled
corporation may hold and exploit a lease on the outer continental shelf
under the Outer Continental Shelf Act and Department of Interior regulations (43 U.S.C. § 331-43; CFR 3300.1). Foreign ownership up to 100%
is permitted.
Under the Geothermal Steam Act, (30 U.S.C. §§ 1001-1025). leases
for the development of geothermal steam and associated resources may
be issued only to United States citizens and corporations organized under
the laws of the United States or of any State. 30 U.S.C. § 1015. However,
a domestically incorporated enterprise may be foreign owned or controlled.
3. Land. Federally-owned land may be transferred or leased only to (i)
U.S. citizens or persons having declared their intention to become U.S.
citizens; (ii) partnerships or associations, each of the members of which
is a U.S. citizen; (iii) corporations organized within the United States
and permitted to do business in the state in which the land is located; and
(iv) States, municipalities or other political subdivisions. 43 U.S.C. § 682c.
There is no limit upon the percentage of foreign ownership that a domestically-incorporated firm may have, provided that the country whose citizens
own shares of the U.S. firm grants reciprocal privileges to U.S. citizens.
Where there is no such reciprocity, an American corporation purchasing
public land must be majority owned by United States citizens. In addition,
there are restrictions on alien land ownership in territories of the
United States; however, these have little contemporary relevance to
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foreign investment in view of the small portion of United States land remaining in a territorial status. 48 U.S.C. §§ 1501-1508.
4. Fishing. Foreign vessels may not fish in the territorial waters or fishing
zone of the United States or land fish caught on the high seas in the United
States 16 U.S.C. §§ 1081 et. seq., 1091 et. seq. The restrictions apply to
foreign-controlled fishing companies unless certain management restrictions are met (the president or chief executive officer of a domestic corporation must be a United States citizen; foreign citizens serving as directors
cannot be more than a minority of the number necessary to constitute a
quorum.)

III.

Transportation and Trade

1. Aviation. A foreign-controlled enterprise (e.g. a foreign air carrier)
may not acquire control of a company engaged in any phase of aeronautics
unless approval is granted by the Civil Aeronautics Board. Under the
Federal Aviation Act, ownership of 10 percent or more of the voting securities gives rise to presumption of control. In addition, aggregate foreign
equity holdings are limited to 25 percent. 49 U.S.C. §§ 1301 (1) and (13) ;
1378(f).
A foreign-controlled enterprise may not be issued a permit for intraUnited States air commerce or navigation (cabotage). 49 U.S.C. §§ 1371,
1401(b), 1508. Domestic air transit (with limited exceptions based on
reciprocity by the carrier's home country) is limited to domestically registered aircraft. Eligibility to register aircraft in the United States is
limited to
1. individual United States citizens;
2. partnerships in which all partners are United States citizens;
3. corporations formed in the United States in which the president
and at least two-thirds of the directors and other managing officers
are United States citizens and at least 75 percent of the voting
stock is owned by United States citizens. 49 U.S.C. §§ 1371 and
1401.
2. Shipping.
a. Coastwise Shipping. Under the Jones Act of 1920, coastal and fresh
water shipping, including towage, of freight or passengers between points
in the United States or its territories must be done in vessels which were
built and are registered in the United States and which are owned by
United States citizens. As in the case of aviation, for a corporation to
register a ship in the United States, the corporation's principal officer must
be a United States citizen and 75 percent of the stock must be owned by
United States citizens. 46 U.S.C. §§ 802. 883. 888. Certain exceptions are
permitted to this general rule, for example, shipping incidental to the
principal business of a foreign-controlled United States manufacturing or
mining company. 46 U.S.C. § 883-1. There is also an exception for intercoastal transportation of empty items such as cargo vans, containers,
tanks, etc. where the country of the vessel's registry grants reciprocal privileges to United States vessels. 46 U.S.C. § 883.
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b. Transfer of Shipping Facilities during War or National Emergency. During time of war or national emergency proclaimed by the President, a foreign-controlled enterprise may not acquire or charter, without
the approval of the Secretary of Commerce, United States flag vessels,
vessels owned by a United States citizen, or shipyard facilities, or acquire
a controlling interest in corporations owning such vessels or facilities.
46 U.S.C. § 835.
c. Salvage. To engage in dredging or salvage operations in United
States waters, a foreign-controlled enterprise must satisfy certain management restrictions. To register a vessel to engage in these activities, the
president or chief executive officer of a domestic corporation, and the
chairman of its board, must be United States citizens, and foreign citizens
serving as directors cannot be more than a minority of the number necessary to constitute a quorum. 46 U.S.C. §§ 316(d), 11.
d. Transportation of Government Financed Commodities. A foreigncontrolled enterprise must meet certain management restrictions (see c.
above) to transport certain commodities procured or financed for export
by the United States Government or an instrumentality thereof. 15 U.S.C.
§ 616a; 46 U.S.C. § 1241
e. Officers of Vessels. Foreign citizens may not act as officers of or
serve in certain other positions on certain vessels. 46 U.S.C. § 221.
3. Customs House Brokers. For a foreign-controlled firm to obtain a license
to operate as a customs house broker, at least two of the officers must be
United States citizens. 19 U.S.C. § 1641.

IV.

Government Procurement and Benefits

1. Procurement. At least two federal statutes require that, with certain
exceptions, government agencies purchase only items produced in the
United States. However, neither statute restricts procurement from a
foreign-controlled U.S. corporation which is producing domestically. The
Buy American Act 41 U.S.C. § 10a. - d. requires that government agencies
acquire for public use only materials produced or manufactured in the
United States. These provisions do not apply whore the agency head determines that they would be "inconsistent with the public interest", or
that the cost of the domestic articles is unreasonable (generally 6-12 percent above the foreign bid price. 41 CFR 1-6.104-4) : nor do they apply to
items purchased for use outside the United States, or to items not produced
in the United States "in sufficient and reasonably available commercial
quantities and of a satisfactory quality."
A second restriction on federal procurement is the "Harry Amendment" to the Defense Appropriations Act (Section 724) (86 Stat. 1200).
which restricts the Department of Defense from procuring articles of food,
clothing, cotton, silk, synthetic fabric or specialty metals which are not
produced in the United States.
2. Subsidies. Insurance, and Other Government Benefits. Foreign-controlled
enterprises operating in the United States, whether in branch or subsidiary form, may not :
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(a) obtain special government loans for the financing or refinancing
of the cost of purchasing, constructing or operating commercial fishing
vessels or gear. 16 U.S.C. § 742(c) (7).
(b) sell obsolete vessels to the Secretary of Commerce in exchange
for credit towards new vessels. 46 U.S.C. § 1160.
(c) receive a preferred ship mortgage. 46 U.S.C. § 922.
(d) obtain construction-differential or operating-differential subsidies
for vessel construction or operation. 46 U.S.C. §§ 1151 et seq., 1171 et seq.,
802.

(e) purchase vessels converted by the government for commercial
use or surplus war-built vessels at a special statutory sale price. 50 U.S.C.
App. §§ 1737, 1745.
(f) obtain certain types of vessel insurance unless the management
restrictions applicable to companies operating vessels in salvage are satisfied. 46 U.S.C. §§ 1281 et. seq.
(g) obtain war-risk insurance for aircraft. 49 U.S.C. §§ 1531, 1533.
(h) purchase Overseas Private Investment Corporation insurance or
guarantees. However, foreign corporations, partnerships or other associations, wholly owned by one or more United States citizens, corporations,
partnerships, or other associations are eligible (up to 5 percent of the
shares may be held by foreigners if required by law without affecting
"wholly owned" status.) 22 U.S.C. § 2198(c).
(i) obtain special government emergency loans for agricultural purposes after a natural disaster (7 U.S.C. § 1961) or government loans to
individual farmers or ranchers to purchase and operate family farms.
7 U.S.C. §§ 1922, 1941.

V.

Banking

1. National Banks. Under the National Bank Act, as amended, every director of a national bank must, during his whole term of service, be a
citizen of the United States. 12 U.S.C. § 72. Although there are no restrictions on the degree of foreign ownership of national banks, such ownership is inhibited by the citizenship requirements for directors.
2. Edge Act Corporations. An Edge Act Corporation may be organized
for the purpose of engaging in international or foreign banking or other
international or foreign financial operations. A majority of the shares of
the capital stock of an Edge Act Corporation must at all times be held
and owned by citizens of the United States, by corporations the controlling
interest in which is owned by citizens of the United States, chartered under
the laws of the United States or of a State of the United States, or by
firms or companies the controlling interest in which is owned by citizens
of the United States. 12 U.S.C. § 619. Moreover all of the directors must
be United States citizens.
3. Bank Holding Company Act. At present, the Bank Holding Company
Act contains no specific restrictions on foreign banks. However, under the
general provisions of the Act, which apply equally to domestic banks, any
foreign company establishing a United States, banking subsidiary or ac-
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quiring control of an existing domestic bank must be approved by the
Board of Governors of the Federal Reserve Board. (Acquisition of a 25
percent interest creates a conclusive presumption of control. In addition,
lesser ownership amounts—down to 5 percent—are likely to be found to
constitute control.) There have been a number of recently established foreign subsidiaries approved by the Board under the Act (e.g., Sanwa Bank
of California, Mitsubishi Bank of California, Banco di Roma of Chicago).
4. Federal Reserve Membership and FDIC Coverage. A foreign banking
operation in the United States may take the form of a branch, agency,
subsidiary, or representative office. Of these, only subsidiaries incorporated
under State or Federal law may become members of the Federal Reserve
System and/or the Federal Deposit Insurance Corporation 12 U.S.C.
§§ 321, 1814-16. Thus, at present, neither branches nor agencies of foreign
banks are members of or subject to regulation by the Federal Reserve.
NOTE: Pending Foreign Bank Legislation (the "Foreign Bank Act of
1975"). S. 958, the "Foreign Bank Act of 1975" has been introduced in
the 94th Congress at the request of the Federal Reserve Board. The bill
would place foreign bank operations in the United States under effective
Federal control. It would bring United States branches and agencies of
foreign banks within the purview of the Bank Holding Company Act. That
Act's restrictions on multistate branching and nonbank activities would
then apply to such foreign bank operations. All subsidiaries, branches, and
agencies of foreign banks having worldwide assets of $500 million or more
would be required to become members of the Federal Reserve System. In
addition, all foreign banks covered by the bill would be required to carry
coverage of the Federal Deposit Insurance Corporation.
The bill would require a foreign bank to obtain a Federal banking
license from the Comptroller of the Currency as a pre-condition of obtaining a state charter. Licenses would be issued only with the approval of the
Secretary of the Treasury after consultation with the Secretary of State
and the Federal Reserve Board. The bill also would provide for chartering
by the Comptroller of the Currency of a branch of a foreign bank as a
"Federal branch", permitted to conduct a banking business on the same
basis as a national bank in its state of operation.
The bill would make it possible for foreign banks to establish national
banks and Edge Corporations. It would amend the National Bank Act to
allow up to half of the directors of a national bank to be noncitizens. With
respect to Edge Corporations, the bill would permit the Federal Reserve
Board to waive the requirements of majority ownership by United States
citizens and the citizenship requirement applicable to directors.
The Administration has not taken a position on many of the specific
provisions of the legislation. It is likely that in the course of the legislative
process, substantial changes in the proposal will be introduced. Neither
the timing nor the substance of Congressional action can be predicted at
this time.
VI.

Defense

1. Industrial Security Program. The Executive Orders and Department
of Defense regulations which constitute the Industrial Security Program
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(Executive Orders 10450, 10865, and 11652: DoD 5220.22-R, Section II,
part 2) make it very difficult for foreign-controlled corporations, except
possibly subsidiaries of Canadian or U.K. parents, to obtain the security
clearances necessary to carry out a classified contract. Both a "facility"
clearance and individual clearances for key management personnel and
others who may have access to classified information are required.
Generally, facilities which are "under foreign ownership, control or
influence" are ineligible for facility clearances, and foreign nationals are
ineligible for individual clearances. There are certain limited exceptions
for facilities owned or controlled by foreigners, and a foreign-controlled
U.S. subsidiary might obtain clearances by forming a "voting trust," in
which it gave up management rights but retained rights to profits.
2. Priority Performance Statutes. While not aimed specifically at foreign
investors, the priority performance statutes bear on the operation of a
United States business by foreign investors.
a. Defense Production Act. Under Title I of the Defense Production
Act of 1950, the President possesses the authority to require that performance under defense contracts take priority over other contracts. The
Act also authorizes the President to require acceptance and performance
of such contracts by any person he finds capable in preference to other
orders or contracts and further authorizes him to allocate materials and
facilities in such manner and under such conditions as he deems necessary
to promote the national defense. 50 U.S.C. App. $2071. Any willful failure
to perform any act required by the Act is punishable by fine of $10,000 or
one year in prison. 50 U.S.C. App. § 2073.
b. Selective Service Act. Under Section 18 of the Selective Service Act
(50 U.S.C. App. § 468), the President, whenever he determines that it is
in the interest of national security, may place an order for articles or
materials, the procurement of which has been authorized by Congress
exclusively for the use of the armed forces of the United States, with any
person capable of producing them. Under this authority, the President may
assign such contracts as "rated orders" which take priority over any unrated order. Procurements for military assistance programs are included.
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PART II.

General Laws Affecting The Conduct of
Business in the United States By
Foreign Investors*
I.

Antitrust Legislation

The antitrust laws are applied equally to both U.S. and foreign corporations in order to preserve competitive market structures and to forbid
specific anti-competitive practices. By maintaining a competitive market,
the antitrust laws do not discourage foreign investment in the U.S. but,
generally, make the U.S. more attractive for the international investor.
However, while acquisition of a U.S. company may be the easiest form of
entry into the U.S., the antitrust laws may prevent the particular acquisition by either domestic or foreign investors because of its effect on actual
or potential competition. Such restrictions would, in such a case, either
prevent foreign investment or direct it to de novo entry.
Section 7 of the Clayton Act is the principal statute which provides
safeguards against further industrial concentrations in the United States.
Section 7 prohibits any merger or acquisition which may tend substantially to lessen competition or to create a monopoly in any line of commerce
in any section of the United States. Under this statute, foreign direct investment is subject to antitrust scrutiny when such investment involves a
purchase of or merger with an existing American firm, or a joint venture
with a U.S. or foreign firm to operate an enterprise.
The antitrust laws are applicable in the following situations: the
merger of actual competitors in the United States market; the merger of
potential competitors in the United States market; joint ventures between
actual competitors in the United States market; and joint ventures be
tween potential competitors in the United States market. Relevant competition includes not only competition between firms where production facilities are located within the United States but also competition between such
firms and firms where production facilities are located abroad, that is,
among exporters to the United States. A merger between an important exporter to the United States and a significant United States producer will be
treated much in the same way as would the merger of two United States
producers with corresponding market shares.
In the context of foreign commerce, the importance of the concept of
potential competition is somewhat greater than in the purely domestic
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context. Factors such as tariff rates, governmental import and export
barriers and exchange rates may have an effect in determining whether
a particular foreign firm can compete in the United States market.
In proposed mergers between United States companies and foreign
firms, the factual determination of whether the two companies are substantial, actual or potential competitors in the United States market
depends on various criteria—e.g. whether there is objective evidence
that the foreign company would have entered the United States market
by de novo investment in new facilities or acquiring another firm
or partner; how soon such entry might reasonably be expected; whether
the market position of a large American company may be further entrenched by the acquisition.
In addition to mergers involving actual or potential horizontal
competitors, mergers involving firms in a buyer-seller relationship, socalled vertical acquisitions, may raise antitrust objections. An example is
purchase of a United States manufacturer by a foreign supplier of raw
materials. The possible hazard to competition of such an arrangement is
that other domestic companies may lose a source of raw materials. Section 7 also applies to such mergers.
The basic factors affecting the legality of joint ventures are the
same as those affecting the legality of mergers. Joint ventures with domestic firms may sometimes provide the only means for foreign firms to
enter markets in the United States. However, joint ventures can have an
adverse effect on American domestic- markets. For example. joint ventures
in which the foreign firm is removed as a potential competitor may
present substantial antitrust concerns.
A recent case in the foreign direct investment and joint venture area
will show how the above-described policy is put into effect. In the 1969
BP-Sohio merger case, BP, already a major petroleum marketer on the
East Coast, acquired Sohio which had about 30 percent of the Ohio market.
The Department of Justice objected to the merger on the grounds that
BP was a potential entrant into Ohio. Sohio's primary market and the
merger would foreclose an independent entry into that market. The case
was settled by a consent decree under which the merger was allowed to
proceed provided that Sohio divested, by sale or exchange for stations in other parts of the country, stations handling a total of 400
million gallons of fuel per year in the Ohio market. This case indicates
the Department of Justice will challenge an acquisition when a major foreign firm, an actual or potential competitor in the United States market,
merges or enters into a joint venture with a major United States firm in
a concentrated United States market and the effect is to foreclose independent entry or expansion of the foreign firm.
With respect to the second objective of the antitrust laws, prohibiting
anticompetitive practices, foreign firms whirl) invest in the U.S. (whether
de novo investment in new facilities or purchase of existing facilities
from other firms) are also subject to U.S. standards concerning monopolization under Section 2 of the Sherman Act and concerning price
1

2

1
See, e.g., United S t a t e s v. Penn-Olin, Chemical, 378 U.S. 158 ( 1 9 6 4 ) , a case
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United

fixing, group boycotts, market allocation and the like under Section 1
of the Act.
Should a foreign firm alone control a sufficiently high percentage of
the U.S. market, or should a foreign firm engage in conduct with its
competitors which amounts to express collusion on prices, division of
markets, or group boycotts, then the Sherman Act provisions would be
applied with equal impact on the foreign and domestically owned companies involved.
Foreign firms which contemplate an investment in the United States
by purchase or merger of an existing firm may wish to consider using
the Business Review Procedure of the Antitrust Division (28 CFR
50.6) whereby the Division will state its present enforcement intentions
as to proposed business conduct, such as a merger or purchase of an
American firm. Under this procedure, businessmen may inform the
Division of proposed domestic or foreign activities, alone or jointly with
other firms and receive a statement of the Division's enforcement intentions with respect to their specific proposal. Firms may, of course, if they
wish, make any purchase agreement or major outflow of funds dependent
on receiving information via the Business Review Procedure from the
Division on its present enforcement intentions, based upon the material
submitted by the firms seeking review.

II.

Securities Laws and Regulations

Our securities laws and practices are generally more rigorous than
those in many foreign countries and foreigners in certain cases may
consider our system burdensome. U.S. securities laws and practices apply
equally to U.S. and foreign investors or issuers. However, in applying the
securities laws the SEC has tended to accomodate foreign investors
through exemptions from and modification of certain provisions of the
laws. Our high standards of disclosure and fair practice may be important factors in attracting foreign capital.
1. Federal Securities Laics. If a foreign direct investment project is
partly dependent on U.S. sources of financing, the foreign issuer-investor
may be subject to the provisions of the U.S. securities laws. Certain types
of transactions (commercial bank loans and private placements) may be
exempt from the laws; however, if the investor wishes to raise funds from
an offering of securities to the public, the issue in most cases must be
registered under the Securities Act of 1933. Upon completion of a public
offering, the issuer would be subject to the reporting requirements of the
Securities Exchange Act of 1934.
In addition. Section 13(d) of the Securities Exchange Act of 1934
requires an investor acquiring more than 5% of the beneficial ownership
of a class of securities registered under Section 12 (which applies to
most public companies) to file with the Securities and Exchange Commission the name and occupation of the purchaser, the source of funds
employed, the purpose of the transaction and other pertinent data. Section 14 requires an investor intending to make a tender offer or take-over
bid for more than 5% of the shares of a company to file the information
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called for on Schedule 13D with the SEC prior to commencing the tender
offer.
Section 16 of the 1934 Act calls for investors owning beneficially
more than 10% of a public company and "insiders" (e.g. directors or
officers) to file with the SEC a statement of the amount of securities
owned and to file an updated statement each time the amount of shares
owned changes. Furthermore, with very limited exceptions, 10% owners
and insiders of a company are liable to turn over to the company any
profit realized on certain purchases and sales of the company's securities
which take place within a six month period.
The U.S. securities laws often call for more disclosure than foreigners
are accustomed to providing. Furthermore, the form and content of the
financial statements, as well as the requirement for independent audits,
can present foreign issuers with difficult problems. The Commission has
proved willing in the past to accomodate foreign issuers as to the nature
of information disclosed and to permit reconciliation, rather than reconstruction, of accounting data. The U.S. laws apply even if a substantial
portion of the offering is sold to foreigners.
2. Membership on the New York and American Stock Exchanges. The
rules of the New York and American Stock Exchanges do not permit
membership by foreigners. Since the SEC has not disapproved of these
rules, they are. in a sense, an extension of the federal securities laws.
Foreigners may establish a U.S. based brokerage or investment banking
business, which can become a member of the National Association of
Securities Dealers, Inc. (NASD) and participate in underwritings and
in brokerage transactions off the New York and American exchanges.
However, such a dealer generally must work through a member should
it seek to execute brokerage transactions on either exchange and pay a
commission to the member firm.
3. State and Local Securities Laws. Although registration laws vary
from state to state, a model act has been adopted by many states which
presents few problems to established companies. Furthermore, offerings by
companies with securities listed on major national securities exchanges in
the U.S. are generally exempted from qualification under most state laws.
However, this exemption does not eliminate the issuer's potential liability
for any violation of the laws of states in which the offering is made.
Many state securities laws are disclosure statutes similar to the
Securities Act of 1933. However, a number of states attempt to evaluate
securities and prohibit offerings which are considered too speculative or
the terms of which are deemed "unfair". Some of these laws vest considerable discretion in the state administration as to whether an issue
may be registered, offered, and sold.
Registration is only required in the states in which the securities are
offered. Small offerings can usually be made in a relatively small number
of states, allowing the issuer to avoid the more burdensome problems of
having the issue approved in many states or throughout the country.
Broker-dealers and their individual registered representatives must
be registered in the states in which they wish to conduct business, as well
as with the NASD. There are no specific restrictions on foreign controlled
firms at the state level so long as they comply with the laws applicable
to U.S. owned broker-dealers.
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4. Institutional Disclosure. Legislation requiring large institutional investors to report holdings and transactions above a certain size has recently been enacted. Foreign institutions would presumably be covered
by this legislation, which would add to their record keeping and reporting
obligations.
III.

taxation

U.S. Taxation of foreign individuals and foreign legal entities ("corporations") on their U.S. direct or portfolio investment depends upon the
relationship of the foreign taxpayer to the U.S. and the geographic source
and nature of his income.
1. Source of Income. The Internal Revenue Code (IRC) divides income
into two classes: U.S. source income and foreign source income. If income
is partially from within the U.S. and partially from without, it must be
allocated between the two sources. Generally, U.S. source income includes:
(1) income from personal services performed in the U.S.; (2) interest
paid by a U.S. citizen, resident, corporation, state or local public entity
and a pro rata portion of interest paid by certain foreign corporations
which derive a substantial portion of their gross income from U.S. sources;
and (3) dividends paid by U.S. corporations and a pro rata portion of
dividends paid by those foreign corporations which have substantial U.S.
source business income.
2. Nature of Income. Treatment of income also varies according to its
nature:
A. Passive investment income, e.g.. dividends, interest, rents, and
royalties, is subject to a withholding tax at source of 30% (or lower
treaty rate) on gross income; and
B. Business income "effectively connected with the conduct of a
trade or business in the U.S." (including income described in paragraph
1) is taxed at progressive rates on taxable income. The "effectively connected" concept was added to the Code in 1966 to segregate business
income taxed at progressive rates from investment income taxed at the
30% withholding rate. Among the factors considered are whether the
income is derived from assets used in the trade or business, whether the
activities of the trade or business were a material factor in the realization of the outcome and whether the asset or the income was financially
accounted for through the trade or business.
3. Summary of Current Treatment. Putting these variables together,
U.S. income taxation of foreign individuals and corporations can be
roughly summarized as follows:
(1) Resident alien individuals are taxed at progressive rates both
on their U.S. and foreign source taxable income, just as are U.S. citizens.
(2) Non-resident alien individuals are taxed at 30% (or lower
treaty rate) on gross U.S. source investment income and taxed at progressive rates on U.S. and foreign source taxable income effectively
connected with a trade or business conducted in the U.S. In addition,
if a non-resident alien is physically present in the U.S. for more than 183
days during a taxable period, his net capital gains from U.S. sources not

The material in III above regarding taxation is superseded by the
section of this booklet entitled "Taxes and Related Considerations," beginning on page 42.
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"effectively connected" are taxed at 30% (or lower treaty rate). Such
individuals are not taxed on foreign source investment income, nor on
foreign source income not effectively connected with the conduct of a
trade or business in the U.S.
(3) Foreign corporations engaged in trade or business in the U.S.
are taxed in the same manner as U.S. corporations on their U.S. source
income that is effectively connected with such trade or business, as well
as upon certain categories of foreign source income effectively connected
with the U.S. trade or business. Non-effectively connected U.S. investment
income is taxed as described in para. 4.
(4) Foreign corporations not engaged in trade or business in the
U.S. are taxed at 30% (or lower treaty rate) on gross U.S. source investment income. Since the corporation has no U.S. trade or business, by
definition it will not have any U.S. source business income or effectively
connected foreign source income. Such corporations are not taxed by the
U.S. on their foreign source investment income.
4. Gift Tax. U.S. gift tax is paid by resident aliens in the same manner as
U.S. citizens. Gifts of intangible property by non-resident aliens are
exempt from the tax. Corporations are not subject to the gift tax
provisions.
5. Foreign Investors Tax Act of 1966. The present status of U.S. treatment of foreign investors is largely the product of past attempts to
remove restraints on such investment. The Revenue Act of 1936 liberalized
U.S. taxation of capital gains realized in the U.S. by certain foreign individuals and corporations. In 1963 President Kennedy appointed a task
force to examine means of encouraging increased foreign investment in
the U.S. and increased foreign financing by U.S. corporations operating
abroad. A report ("Fowler Report") was issued by this task force in 1964
containing thirty nine recommendations on how to accomplish those objectives.
Legislation incorporating these recommendations, introduced in
March, 1965, underwent extensive modification by the Ways and Means
Committee in which the focus changed from encouraging foreign investment to providing equitable treatment of such investment. The resulting
"Foreign Investors Tax Act of 1966" (FITA) enacted all the recommendations contained in the Fowler Report except complete exemption from U.S.
estate tax of all intangible personal property of non-resident alien, decedents located in the U.S. Instead. FITA substantially reduced the tax rates
applicable to foreign decedents and increased the available exemption from
$2,000 to $30,000. In addition, FITA extended U.S. taxation for the first
time to certain classes of foreign source income of non-resident aliens and
foreign corporations if that income is effectively connected with the conduct of a trade or business in the U.S.
6. Tax Treaties. In addition to legislation, treaties have a major impact on the tax treatment of foreign investment in the U.S. The tendency
of recent treaties negotiated by the U.S. has been to incorporate the
statutory changes effected by FITA and to provide for a mutual reduction
of withholding rates.
7. Estate Taxes. Estates of resident aliens are taxed on all property
wherever located, just as are estates of U.S. citizens. Estates of non-resi-
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dent alien individuals are taxed only on property deemed situated in the
U.S. Stock and debt obligations issued or made by a U.S. person or entity
are deemed situated in the U.S. regardless of the physical location of the
certificate or the note or the non-resident alien at death. After January 1,
1977, deposits with U.S. banks or domestic branches of foreign banks
will be deemed situated in the U.S.
8. Capital Gains. In general no capital gains tax is imposed on a foreign investor not engaged in a trade or business in the United States.
However, if the foreign individual is physically present in the United
States for more than 183 days during a taxable period he is liable for the
tax.
9. State Taxes. State taxes, including corporate income and franchise
taxes, personal income taxes, excise taxes, and property taxes may
influence the size, type and location of foreign investment. Since state tax
rates are substantially less than federal rates, they probably do not constitute a major overall deterrent. However, bilateral tax treaties do not
reduce or eliminate these taxes.
State taxes have little effect on the portfolio investments of nonresident alien individuals or foreign corporations since such taxes usually
would not apply to dividends or interest paid to those foreign investors or
to any gains realized upon final disposition of the securities.
The situation confronting direct investors is more complicated. In
addition to the tax rates themselves, investors must consider the basis on
which a state premises its taxing jurisdiction and the manner in which
it determines the amount of income subject to tax.
IV.

Visa Requirements

1. Nonimmigrants. Any nonimmigrant alien in the United States may,
unless precluded from doing so because of restrictions in the foreign
exchange area or because of actions or policies of his government, invest
in any lawful venture. However, he may not, in the absence of official
permission granted by the Immigration and Naturalization Service, engage
in gainful employment or remain beyond the period of time authorized by
that Service.
Of the several nonimmigrant visa classifications, four authorize
foreigners to work for remuneration here, pursuant to bilateral agreement on reciprocity for U.S. citizens. These are: treaty trader, treaty
investor, temporary workers, and intra-company transferee. The first
two mentioned classifications were designed specifically to provide for
those aliens desirous of investing here, or to otherwise engage in substantial business ventures. The latter are relatively new, having been established by legislation in 1970. So long as aliens in any of these four classifications maintain status with approval of the Immigration and Naturalization Service, there is no prescribed limit on the total length of time they
may remain in the United States.
There is one other nonimmigrant classification that is available to
the foreign businessman who wishes to invest in the United States:
temporary visitor for business. Foreign businessmen admitted in this
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classification may not engage in gainful employment, however, nor may
they remain longer than six months in the absence of Immigration and
Naturalization Serice authorized extensions to stay.
2. Immigrants. A foreign businessman who intends to reside in the
United States for an indefinite period or permanently in connection with
his investment and who cannot qualify for any of the non-immigrant
classifications described must obtain an immigrant visa. In applying for
an immigrant visa, he must meet the labor certification requirement of
the Immigration and Naturalization Act by establishing that he " . . . is
seeking to enter the United States for the purpose of engaging in a commercial or agricultural enterprise in which he has invested, or is actively
in the process of investing, capital totalling at least $10,000, and establishes
that he has had at least one year's experience or training qualifying him
to engage in such enterprise." Also, a labor certification will usually be
granted by the Department of Labor on an intracompany transfer basis
for key personnel who have been employed by the firm abroad for a continuous period of more than one year. Once this requirement has been met,
the foreign businessman will then complete the normal procedural requirements and, if a visa number is available for his use, will receive an immigrant visa without delay.
There are limitations imposed by law on the number of immigrant
visas which may be issued each year—170,000 to persons born in the
Eastern Hemisphere; 120,000 to persons born in independent countries of
the Western Hemisphere (North and South America). Because the demand
for immigrant visas is variable, there may be a waiting period before an
immigrant visa number will become available for a qualified applicant. A
foreign businessman intending to immigrate to the United States in connection with his investment in this country must consult the nearest
American Embassy or Consulate for precise details of the process of
applying for, and obtaining, an immigrant visa and for information concerning the waiting period, if any, which he may face before a visa number
can be made available for his use.

119

Appendix C. Addresses of Various Federal Agencies and Some Available
Publications

Addresses and Publications Available from Various
Federal Agencies
Bureau of the Census
Department of Commerce
Washington, D. C. 20233
•

"Statistical Abstract of the United States," A standard summary of
statistics on the social, political and economic organization of the United
States. $10.00 per copy

•

"State and Metropolitan Area Date Book." Presents data for the U.S. as a
whole, each state, and each Standard Metropolitan Statistical Area
(SMSA). $12.00 per copy

•

"County and City Data Book." Contains data for each county in the United
States and 910 incorporated cities having 25,000 or more
inhabitants. $19.50 per copy

Bureau of Industrial Economics
Department of Commerce
Washington, D.C. 20230
• "U.S. Industrial Outlook." An industry by industry review and forecasts for
the industrial and service sectors. Annual, $10.00 per copy.
• "Franchising Opportunity Handbook." Useful information about the operations of this relative newcomer to the economy. $8.50
• Other specialized industry reports:
"Printing and Publishing"

Quarterly, $5.00 per year

"Forest Products Review"

Quarterly, $11.00 per year

"Construction Review"

Monthly, $19.00 per year

"Copper"

Quarterly, $7.00 per year

"Industrial Economics Review"

1981, free

"Department Store Retailing in an
Era of Change"

1978, free

"Measuring Markets: A Guide to the
1979, $3.75
Use of Federal and State Statistical Data"
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Bureau of Economic Analysis
Department of Commerce
Washington, D. C. 20230
• "Survey of Current Business." Contains estimates of the national, regional,
international accounts. Each issue contains sections with 2200 series from
100 sources covering all aspects of the economy. Published monthly,
$27.50 per year.
• "Business Conditions Digest." Designed for business cycle analysis, with
tables and charts for 300 economic series, including composite indexes.
Also included are cyclical comparison charts, historical data, series
descriptions and data sources. Published monthly, $68.75 per year.
International Trade Administration
Department of Commerce
Washington, D. C. 20230
• "invest in the U.S.A." A guide for the foreign investor. Free on request.

Agency Addresses With Regard to Labor and
Labor Law Matters
National Labor Relations Board
1717 Pennsylvania Avenue, N. W.
Washington, D. C. 20570
Labor Management Services Administration
Department of Labor
Washington, D. C. 20210
Employment Standards Administration
Department of Labor
Washington, D.C. 20210
Equal Employment Opportunity Commission
2401 E Street, N. W.
Washington, D. C. 20506
Unemployment Insurance Service
Department of Labor
Washington, D. C. 20210
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Agency Addresses With Regard to Health and
Environmental Matters
Occupational Safety and Health Administration
Department of Labor
Washington, D.C. 20210
Environmental Protection Agency
401 M Street, S. W.
Washington, D.C. 20460
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Appendix D. Directors of State Development Agencies
Alabama
James "Red" Etheredge
Director
Alabama Development Office
c/o State Capitol
Montgomery, Alabama 36130
(205) 832-6980
Michael B. McCain
Assistant Director
Alabama Development Office
c/o State Capitol
Montgomery, Alabama 36130
(205) 832-6980
Alaska
Richard Lyon
Commissioner
Department of Commerce and Economic Development
Pouch D
Juneau, Alaska 99811
(907) 465-2500
Bill Sykes
Director
Department of Commerce and Economic Development
Pouch D
Juneau, Alaska 99811
(907) 465-2018
Arizona
Lawrence Landry
Executive Director
Arizona Department of Economic Planning and Development
Office of the Governor, State House
Phoenix, Arizona 85007
(602) 255-4331
Arkansas
David Harrington
Acting Director
Arkansas Industrial Development Commission
1 Capitol Mall
Little Rock, Arkansas 72201
(501) 371-2052
Source: National Association of State Development Agencies
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California
Christy M. Campbell
Director
Department of Economic and Business Development
1030 13th Street
Suite 200
Sacramento, California 95814
(916) 322-1394
Wayne A. Schell
Director
Office of Local Economic Development
Department of Economic and Business Development
1030 13th Street
Suite 200
Sacramento, California 95814
(916) 322-1398
Colorado
Steve Schmitz
Director
Division of Commerce and Development
1313 Sherman
Room 523
Denver, Colorado 80203
(303) 866-2205
Connecticut
John Carson
Commissioner
Department of Economic Development
210 Washington Street
Hartford, Connecticut 06106
(203) 566-3787
Mark Feinberg
Executive Director of Development
Connecticut Department of Economic Development
210 Washington Street
Hartford, Connecticut 06106
(203) 566-3989
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Delaware
David V. Brandon
Assistant Director
Business Development
Delaware Development Office
99 Kings Highway
P.O. Box 1401
Dover, Delaware 19901
(302) 736-4271
Florida
Steve Mayberry
Director
Division of Economic Development
Florida Department of Commerce
501-B Collins Building
107 West Gaines Street
Tallahassee, Florida 32301
(904) 488-6300
Georgia
W. Milton Folds
Commissioner
Georgia Department of Industry and Trade
1400 North OMNI International
Atlanta, Georgia 30303
(404) 656-3556
Hawaii
Hideto Kono
Director
Department of Planning and Development
State of Hawaii
P.O. Box 2359
Honolulu, Hawaii 96804
(808) 548-3033
Idaho
Dr. David O. Porter
Administrator
Division of Economic and Community Affairs
State House, Room 108
Boise, Idaho 83720
(208) 334-2470
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Illinois
Peter B. Fox
Director
Illinois Department of Commerce and Community Affairs
226 S. College
Springfield, Illinois 62706
(217) 782-7500
Indiana
Brian Bosworth
Deputy Director
Economic Development Policy and Financial Services
Indiana Department of Commerce
444 North Meridian Street
Indianapolis, Indiana 46204
(317) 232-8800
Alan Kimbell
Deputy Director of Economic Development Marketing
Indiana Department of Commerce
444 North Meridian Street
Indianapolis, Indiana 46204
(317) 232-8800
Iowa
David Swanson
Director
Iowa Development Commission
250 Jewett Building
Des Moines, Iowa 50309
(515) 281-3619
Kansas
Charles "Jamie" Schwartz
Secretary
Kansas Department of Economic Development
503 Kansas Avenue
6th Floor
Topeka, Kansas 66603
(913) 296-3481
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Kentucky
W. Bruce Lunsford
Secretary
Kentucky Commerce Cabinet
Capitol Plaza Tower
24th Floor
Frankfort Kentucky 40601
(502) 564-7670
James A. Rapelje
Executive Director
Industrial Development
Kentucky Commerce Cabinet
Capitol Plaza Tower
23rd Floor
Frankfort, Kentucky 40601
(502) 564-7140
Louisiana
Ben James
Secretary
Department of Commerce
State of Louisiana
P.O. Box 44185
Baton Rouge, Louisiana 70804
(504) 342-5361
Jim Harris
Assistant Secretary
Department of Commerce
State of Louisiana
P.O. Box 44185
Baton Rouge, Louisiana 70804
(504) 342-5361
Maine
Leslie Stevens
Director
Maine State Development Office
193 State Street
Augusta, Maine 04333
(207) 289-2656
Stephen A. Bolduc
Director of Industrial & Community Development
Maine State Development Office
193 State Street
Augusta, Maine 04333
(207) 289-2656
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Maryland
James O. Roberson
Secretary
Maryland Department of Economic and Community
Development
2525 Riva Road
Annapolis, Maryland 21401
(301) 269-3176
Massachusetts
Robert Patterson
Executive Director
Massachusetts Industrial Finance Agency
125 Pearl Street
Boston, Massachusetts 02110
(617) 451-2477
Michigan
Trygve Vigmostad
Deputy Director
Office of Economic Development
Michigan Department of Commerce
P.O. Box 30225
Lansing, Michigan 48909
(517) 373-3530
Minnesota
Joseph Sizer
Commissioner
Department of Energy, Planning and Development
101 Capitol Square
55 Cedar Street
St. Paul, Minnesota 55101
(612) 297-2997
Mississippi
William T. Hackett
Executive Director
Department of Economic Development
P.O. Box 849
1202 State Office Building
Jackson, Mississippi 38205
(601) 359-3449
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Missouri
G. L. "Bud" Peck
Director
Department of Community and Economic Development
P.O. Box 118
Jefferson City, Missouri 65102
(314) 751-3600
Montana
Gary Buchanan
Director
Department of Commerce
Capitol Station
1424 9th Avenue
Helena, Montana 59620-0410
(406) 449-3494
Nebraska
Donald Dworak
Director
Nebraska Department of Economic Development
P.O. Box 94666
Lincoln, Nebraska 68509
(402) 471-3111
Nevada
Andy Grose
Acting Director
Nevada Department of Economic Development
Capitol Complex
Carson City, Nevada 89710
(702) 885-4322
New Hampshire
Richard Barber
Director
Division of Economic Development
P.O. Box 856
Concord, New Hampshire 03301
(603) 271-2343
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New Jersey
Borden Putnam
Commissioner
Department of Commerce and Economic Development
1 West State Street
5th Floor
Trenton, New Jersey 08625
(609) 292-2444
New Mexico
Jim Garvin
Director
State of New Mexico
Economic Development Division
Bataan Memorial Building
Santa Fe, New Mexico 87503
(505) 827-6325
New York
William J. Donohue
Commissioner
New York State Department of Commerce
99 Washington Avenue
Albany, New York 12245
(518) 474-4100
Richard L. Harrington
Director, District Offices
New York State Department of Commerce
99 Washington Avenue
Albany, New York 12245
(518) 473-1325
North Carolina
Alvah H. Ward, Jr.
Director
Industrial Development Division
North Carolina Department of Commerce
430 N. Salisbury
Raleigh, North Carolina 27611
(919) 733-4151
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North Dakota
Edwin C. Becker
Director
North Dakota Economic Development Commission
1050 East Interstate Avenue
Bismarck, North Dakota 58505
(701) 224-2810
Ohio
Alfred S. Dietzel
Director
Ohio Department of Economic and Community Development
P.O. Box 1001
Columbus, Ohio 43216
(614)466-3379
Oklahoma
Jay Casey
Executive Director
Department of Economic Development
P.O. Box 53424
4024 North Lincoln Boulevard
Oklahoma City, Oklahoma 73105
(405) 521-2401
Oregon
Douglas Carter
Director
Department of Economic Development
155 Cottage Street, N.E.
Salem, Oregon 97310
(503) 373-1200
Pennsylvania
James O. Pickard
Acting Secretary
Pennsylvania Department of Commerce
433 Forum Building
Harrisburg, Pennsylvania 17120
(717) 787-3003
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Puerto Rico
Jose R. Madera
Administrator
Puerto Rico Economic Development Administration
G.P.O. Box 2350
San Juan, Puerto Rico 00936
Carlos Marquez
Deputy Administrator
Puerto Rico Economic Development Administration
Continental Operations Branch
1290 Avenue of the Americas
New York, New York 10019
(212) 245-1200
Rhode Island
Norton Berman
Director
Rhode Island Department of Economic Development
7 Jackson Walkway
Providence, Rhode Island 02903
(401) 277-2601
South Carolina
Robert E. Leak
Director
South Carolina State Development Board
P.O. Box 927
Columbia, South Carolina 29202
(803) 758-3145
South Dakota
Helen Wegner
Commissioner
Bureau of Industrial and Agricultural Development
221 South Central
Pierre, South Dakota 57501
(605) 773-5032
Tennessee
John L. Parish
Commissioner
Economic and Community Development
1007 Andrew Jackson Building
Nashville, Tennessee 37219
(615) 741-1888
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Texas
Charles B. Wood
Executive Director
Texas Industrial Commission
410 East Fifth Street
Capitol Station, Box 12728
Austin, Texas 78711
(512) 472-5059
Joseph D. Ferran
Manager
Industrial Locations and Services
Texas Industrial Commission
410 East Fifth Street
Capitol Station, Box 12728
Austin, Texas 78711
(512) 472-5059
Utah
Dale B. Carpenter
Executive Director
Utah Department of Community and Economic Development
6290 State Office Building
Salt Lake City, Utah 84114
(801) 533-5396
Evelyn Lee
Director
Utah Economic and Industrial Development Division
200 South Main, Suite 620
Salt Lake City, Utah 84101
(801) 533-5325
Vermont
Milton A. Eaton
Secretary
Vermont Agency of Development and Community Affairs
109 State Street
Montpelier, Vermont 05602
(802) 828-3211
Virgin Islands
Amadeo Francis
Commissioner
Virgin Islands Department of Commerce
P.O. Box 6400
St. Thomas, Virgin Islands 00801
(809) 774-8784
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Virginia
Paul Scott Eubanks
Director
Virginia Division of Industrial Development
1000 Washington Building
Richmond, Virginia 23219
(804) 786-3791
Washington
Richard T. Schrock
Director
Department of Commerce and Economic Development
101 General Administration Building
Olympia, Washington 98504
(206) 753-5630
West Virginia
Miles Dean
Director
Governor's Office of Economic and Community Development
State Capitol
Room 151
Charleston, West Virginia 25305
(304) 348-0190
Wisconsin
James Flynn
Lt. Governor
Secretary Wisconsin Department of Development
123 W. Washington Avenue
P.O. Box 7970
Madison, Wisconsin 53707
(608) 266-1018
Wyoming
John Niland
Executive Director
Department of Economic Planning and Development
Barrett Building
Third Floor
Cheyenne, Wyoming 82002
(307) 777-7284
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Appendix E. Membership in Large Unions
Labor Organization Membership
MEMBERSHIP IN LARGE LABOR ORGANIZATIONS: 1 9 6 8 TO 1 9 8 0
[In thousands. AFL-CIO (except as noted) labor organizations reporting 100,000 members or more in 1980 with headquarters in
U.S. Figures represent the labor organization after any attendant merger activity. "Ind." = Independent or unaffiliated unions]
LABOR ORGANIZATION

LABOR ORGANIZATION

Teamsters (Ind.)
National Education Association
(Ind.)
Automobile workers (Ind.)
Food and commercial1
Steelworkers 2
State, County (AFSCME)
Electrical (IBEW)..
Carpenters
Machinists
Service employees (SEIU)
Laborers (LIUNA).
Communications workers
Teachers (AFT)
Clothing and textile workers 3
Engineers, operating
Hotel and restaurant
Plumbers...
Garment, ladies (ILGWU).
Musicians...
Paperworkers 5
Government (AFGE)
Postal workers 6
Mineworkers 8.
Electrical (IUE)

1,755 1,855 1,889

1,891

1,166 1,887 1,684
1,473 1,394 1,358 1,357
1,052 1,162 1,209 1,300
1,352 1,400 1,300 1,238
364
750 1,098
529
897
924 1,041
957
784
793
820
820
754
903
917
758
650
389
575
484
608
553
627
600
551
357
483
443
551
165
446
249
455
569
502
539
(NA)

350
459
297
455
283
328
295
7
166
(NA)
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402
458
4
228
428
315
389
293
239
213
290

420
432
4
228
365
330
300
260
252
277
238

423
400
352
323
299
275
255
251
245
233

Letter carriers
Retail, wholesale
Government (NAGE) (Ind.)
United transportation9
Iron workers
Nurses Association (Ind.)
Railway, steamship clerks 10
Firefighters
Painters
Electrical (UE) (Ind)
Transit union
Sheetmetal workers
Bakery, confectionery 11
Oil, chemical workers
Rubber
Police (Ind.)
Boilermakers
Bricklayers
Transport workers
Postal employees 12 (Ind.)
Printing and graphic (IPGCU)
Woodworkers
Office employees (OPEIU)
California Sea (AGE)
Maintenance of way

1968

1972

1976

1980

210
175

220
198
100
248
176
157
238
160
208
165
130
153
146
172

227
200
150
265
179
200
211
174
195
165
150
153
135
177

230
215
200
190
184
180
180
178
164
162
162
161
160
154

140
160
98

183
125
132
149
150

211
135
145
135
150

(NA)
(NA)

(NA)
(NA)

(NA)

96
76

106
83
103
142

151
150
145
135
130
125
122
112
107
105
102

(NA)
(NA)

168
(NA)

280
133
200
167
134
140
(NA)

173
204
(NA)

(NA)

125

109
109
99
112
119

1
2
NA Not available.
In 1979, Retail clerks merged with Meat Cutters to form Food and Commercial Workers.
Intl. Union
of Mine, Mill, and Smelter Workers, and Intl. Union of District 50 merged with United Steelworkers of America in 1967 and 1972,
3
respectively.
In 1976, Amalgamated Clothing Workers of America merged with Textile Workers Union of America to form Amal4
5
gamated Clothing and Textile Workers Union.
AFL-CIO
per capita reports.
United Papermakers and Paperworkers
merged with Intl. Brotherhood of Pulp, Sulphite, and Paper Mill Workers in 1972 to form United Paperworkers International Union.
6
American Postal Workers Union formed in 1971 by merger of the postal clerks union and 4 other unions. 7Postal clerks only.
8
1980 excludes retired workers. 9Merged with Brotherhood of Railroad Trainmen and three other railroad unions in 1969.
10
1980 excludes retired members.
Includes Transportation-Communication Employees Union. 11American Bakery and Con12
fectionery Workers Intl. Union and Bakery and Confectionery Workers' Intl. Union of America merged in 1969.
Includes associate members.
Source: U.S. Bureau of Labor Statistics, Directory of National Unions and Employee Associations, 1979, and unpublished data.
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136
(1)

(1)
(2)
(1)
(2)

Mobile, AL

(2)

(1)

(2)

(1)

(2)

Wilmington, DE

Houston, TX

Kansas City, KS

Denver, CO

(1)

Standard City
(2)

(1)
(2)

(2)

(1)

(2)

(1)

(2)

(1)

Minneapolis, MN

Detroit, Ml

Los Angeles, CA

New York, NY

4,100
9,525
4,128
9,654
4,426
10,072
3,911
8,713
5,236
11,631
4,454
10,746

10,188

Taxes
4,390
8,855
3,478
7,461
4,752
10,223
4,528
Transportation
5,264
7,221
4,071
6,218
3,953
6,017
3,721
5,588
3,603
5,520
3,608
5,525
3,578
5,590
3,625
5,602
3,294
5,053
3,312
5,039

Appendix F. Cost of Living Values in Selected Locations
Housing
10,472
23,084
11,147
22,719
9,683
17,843
9,952
19,082
9,286
16,836
9,057
16,302
8,189
15,652
8,038
16,038
7,161
14,507
7,126
11,998
13,480
6,806
13,712

6,681

Goods & Services
7,330
14,671
7,399
14,856
7,087
14,259
6,895
13,948
7,011
14,119
6,984
14,087
6,957
14,033
7,045
14,215

21,698
41,495

26,095
51,254
25,475
48,343
25,096
48,806
24,000
46,000
23,777
45,568
23,150
45,347
22,629
44,568
22,372
44,671

Total
27,456
53,831
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Runzheimer and Company, Inc. is an international management consulting firm specializing in travel and living costs, serving over
2,000 businesses and government agencies worldwide. The company has offices in Rochester, Wisconsin, Chicago, Geneva and
Hong Kong.

2. Line 2 from the above table is based on a husband and wife with annual income of $46,000 residing in
a 2,400 sq. ft. home again which carries a 3-year-old mortgage and considers all homeownership
expenses. They own two cars, a 1983 Chevrolet Impala driven 14,000 miles per year and a 1979
Chevrolet Nova driven 6,000 miles per year. Car costs, taxation, goods and services and representative
communities have the same considerations as (1) except based on $46,000 income.

1. Line 1 from the above table is based on a husband and wife with annual income of $24,000 residing in
a 1,200 sq. ft. home which carries a 3-year-old mortgage, and incurring all normal homeownership and
maintenance costs. They own one car, a 1980 Ford Mustang driven 16,000 miles per year. Car
expenses include both fixed and operating costs. Public commuting costs have been considered in
New York City. The family pays federal, state and local income taxes, plus social security. They also
pay sales taxes and purchase goods and services typical for a family in their income bracket at their
location. This family has also set aside a certain amount for investments and savings. Costing is based
on representative communities surrounding the core city in which families earning $24,000 yearly are
most likely to reside.

Appendix G. Corporate Income Tax Rates
Corporate income tax rates. The 1983 tax rates for domestic corporations are as follows:
Rate
Taxable income
First $25,000
In excess of $25,000
up to $50,000
In excess of $50,000
up to $75,000
In excess of $75,000
up to $100,000
In excess of $100,000

15%
18%
30%
40%
46%

Foreign corporations are taxed at a flat 30% (or lower treaty rate) on their
investment income from U.S. sources and at regular corporate rates on
their taxable income effectively connected with the conduct of a U.S.
trade or business. Withholding at source is required for tax on investment
income.
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Appendix H. U.S. Individual Tax Rate Schedules
Single Taxpayers
1983
Taxable Income ($)
0- 2,300
2,300- 3,400
3,400- 4,400
4,400- 6,500
6,500- 8,500
8,500-10,800
10,800-12,900
12,900-15,000
15,000-18,200
18,200-23,500
23,500-28,800
28,800-34,100
34,100-41,500
41,500-55,300
55,300-81,800
81,800-upward

1984

% on
Pay ($) + Excess
0

0
0

11

121

13
15
15
17
19

251
566
866
1,257
1,656
2,097
2,865
4,349
6,045
7,953
10,913
17,123
30,373

21

24
28
32
36
40
45
50
50

% on
Pay ($) + Excess
0

0
0

11

121

12

241
535
835
1,203
1,581
2,001
2,737
4,115
5,705
7,507
10,319
16,115
28,835

14
15
16
18
20
23
26
30
34
38
42
48
50

Heads of Households
1984

1983
Taxable Income ($)
0- 2,300
2,300- 4,400
4,400- 6,500
6,500- 8,700
8,700- 11,800
11,800- 15,000
15,000- 18,200
18,200- 23,500
23,500- 28,800
28,800- 34,100
34,100- 44,700
44,700- 60,600
60,600- 81,800
81,800-108,300
108,300-161,300
161,300-upward

% on
Pay \[$)+ Excess
0
0
231
504
834
1,392
2,000
2,672
3,997
5,534
7,336
11,258
18,254
28,430
41,680
68,180

0
11
13
15
18
19
21
25
29
34
37
44
48
50
50
50

% on
Pay ($) + Excess
0
0
231
483
791
1,318
1,894
2,534
3,806
5,290
6,986
10,696
17,374
26,914
39,634
66,134

0
11
12
14
17
18
20
24
28
32
35
42
45
48
50
50
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Married Taxpayers
Filing Separately
1983
Taxable Income ($)
0- 1.700
1,700- 2,750
2,750- 3,800
3,800- 5,950
5,950- 8,000
8,000-10,100
10,100-12,300
12,300-14,950
14,950-17,600
17,600-22,900
22,900-30,000
30,000-42,800
42,800-54,700
54,700-81,200
81,200-upward

1984

% on
Pay ($) + Excess
0
0
115.50
252
574.50
923
1,322
1,828
2,517
3,312
5,167
8,007
13,639
19,351
32,601

0
11

13
15
17
19
23
26
30
35
40
44
48
50
50

% on
Pay ($) + Excess
0
0
115.50
241.50
542.50
870.50
1,248.50
1,732.50
2,395
3,137
4,886
7,584
12,960
18,315
31,300

0
11

12

14
16

18
22
25
28
33
38
42
45
49
50

Married Taxpayers
Filing Jointly
1984

1983
Taxable Income ($)
0- 3,400
3,400- 5,500
5,500- 7,600
7,600- 11,900
11,900- 16,000
16,000- 20,200
20,200- 24,600
24,600- 29,900
29,900- 35,200
35,200- 45,800
45,800- 60,000
60.000- 85.600
85,600-109,400
109,400-162,400
162,400-upward
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% on
Pay ($)+ Excess
0
0
231
504
1,149
1,846
2,644
3,656
5,034
6,624
10,334
16,014
27,278
38,702
65,202

0
11
13
15
17
19
23
26
30
35
40
44
48
50
50

% on
Pay ($) + Excess
0
0
231
483
1,085
1,741
2,497
3,465
4,790
6,274
9,772
15,168
25,920
36,630
62,600

0
11
12
14
16
18
22
25
28
33
38
42
45
49
50

Appendix I. U.S. Individual Tax on Selected Levels of Taxable Income
Married Taxpayers Filing Joint Returns
Tax Liability
Taxable Income
$ 15,000
25,000
35,000
50,000
75,000
100,000
150,000
200,000

1983

1984

$ 1,676
3,760
6,564
12,014
22,614
34,190
59,002
84,002

$ 1,581
3,565
6,218
11,368
21,468
32,400
56,524
81,400
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Appendix J. U.S. Withholding Tax Rates Under Principal Treaties
Dividends
Country
Australia
Austria
Belgium
Canada
Denmark
Egypt
Finland
France
Germany, Fed. Rep. of
Greece
Hungary
Iceland
Ireland
Italy
Jamaica
Japan
Korea
Luxembourg2
Malta
Morocco
Netherlands
Netherlands Antilles3
New Zealand
Norway
Pakistan
Philippines
Poland
Romania
South Africa
Sweden
Switzerland
Trinidad & Tobago
Union of Soviet
Socialist Republics
United Kingdom
1

2

To Parent Other
15
5
15
15
5
5
5
5
15
30
5
5
5
5
10
10

10
5
5
10
5
5
5
15
15

15
15
15
15
15
15
15
15
15
30
15
15
15
15
15
15
15
15
15
15
15
15
15
15
30
25
15

Interest
Industrial
To Parent Other Royalties
30
0
15
15
0
15
0
10
0
30
0
301
30
12.5
10

30
0
15
15
0
15
0
10
0
0
0
0
0
30
12.5
10

12

12

0
12.5
15
0
0
30
104
30
155
0
10
30
0
5
30

o6

5
10
30
5
5
30

30
15
15
30

0
12.5
15
0
30
30
104
30
15
0
10
30
0
5
30

30
5

30
15

30
0

20

10

0

30
0
0
15
0
15
0
5
0
0
0
0
0
0
10

10
15
0
12.5
10

0
0
30
0
0
15
10
15
30
0
0
15
0
0

No tax if ownership does not exceed 50%.
Rate is 30% if the income is paid to a holding company entitled to special tax
benefits in Luxembourg.

142

Rate is generally 30% if the income is paid to a Netherlands Antilles investment
or holding company entitled to special tax benefits under Netherlands Antilles
law. This treaty is being renegotiated.
4

There are exemptions for interest on commercial credit from payments for
goods or services, bank interest, obligations outstanding as of 9/18/80, and
certain governmental interest.
5

Interest on public issues of bonded indebtedness withheld at 10%.
6
Exemption applies to indebtedness connected with financing trade between
the U.S. and the U.S.S.R., and does not cover interest derived from the conduct
of a banking business.

Notes
Some treaties impose special conditions upon the availability of a reduced rate
or exemption. Applicable treaties should be consulted.
The 30 percent rates shown above represent the regular rate under U.S. internal
law where no special treaty rate or exemption is applicable. The reduced rate or
exemption does not apply if the income is effectively connected with the recipient's trade or business conducted through a permanent establishment in the
United States. In a few cases, the reduced rate or exemption applies only if the
recipient is subject to tax on such income in the country of residence.
In most cases, the reduced rate applies to dividends paid to a foreign parent corporation having the percentage of stock ownership specified in the treaty. In
some cases, the payer's income must include no more than a specified percentage of portfolio dividends and interest.
Some treaties provide for exemption for only specified types of interest, such as
interest on certain governmental obligations or government guaranteed obligations.
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Appendix K. State Corporate Income Tax Rates
(In effect as of March 1983)
State
Alabama
Alaska (over $90,000)
Arizona (over $6,000)
Arkansas (over $25,000)
California
Colorado (over $75,000)
Connecticut
Delaware
District of Columbia
Florida
Georgia
Hawaii
1st
Balance Over
Idaho
Illinois
Indiana
Iowa (over $250,000)
Kansas
Kentucky
1st
2nd
Next
Balance Over
Louisiana
1st
2nd
Next
Next
Balance Over
Maine
1st
Balance Over
Maryland
Massachusetts
Michigan
Minnesota
1st
Balance Over
Mississippi
1st
Balance Over
Missouri
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Rate %*
5.0
9.4
10.5
6.0
9.6
5.0
10.0
8.7
9.0
5.0
6.0
$25,000
25,000

(a)
(a)
(a) (b)
(a)

(10.0)

5.85
6.435
6.5
4.0
7.0 (c)
12.0 (a)
4.5 (2.25) (b)

$25,000
25,000
50,000
100,000

3.0 (b)
4.0
5.0
6.0

$25,000
25,000
50,000
100,000
200,000

4.0
5.0
6.0
7.0
8.0

$25,000
25,000

4.95
6.93
7.0
9.5 (14.0)
2.35(b)

$25,000
25,000
$5,000
$5,000

9.0
12.0
3.0
4.0
5.0 (b)

Montana
Nebraska
1st
Balance Over
New Hampshire
New Jersey
New Mexico
1st
2nd
Balance Over
New York
North Carolina
North Dakota (over $50,000)
Ohio
1 st
Balance Over
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
Tennessee
Utah
Vermont
1st
Next
Next
Balance Over
Virginia
West Virginia
Wisconsin

6.75
$50,000
50,000

$1,000,000
1,000,000
2,000,000

$25,000
25,000

$10,000
15,000
225,000
250,000

4.25
5.95
8.0 (13.5)
9.0
4.0
5.0
6.0
10.0 (b)
6.0
7.0 (a)
4.6 (5.75) (b)
8.70
4.0
7.5 (b)
10.5 (b)
9.0
6.0
6.0
4.0
5.0
6.0
7.0
7.5
6.0
6.0
7.9 (10.0)

*Surtax rates appear in parentheses.
NOTE: All rates listed apply to corporate net income, which, in many cases, has
federal taxable income as its base, adjusted for instate activity. Also, certain states differentiate tax rates for particular industries, for example,
banking, oil, and insurance.
a. Lower graduated rates apply to income at levels below that indicated in
parentheses.
b. Local taxes may also be imposed on corporate income. In most cases, the
applicable rate is significantly below that imposed at the state level. However,
the New York City rate is 9%.
c. Approximate rate determined by formula; also, gross income tax may apply if
higher.
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Appendix L. Summary Descriptions of Certain U.S. Accounting Principles
A detailed description of U.S. generally accepted accounting principles
(GAAP) is not possible within the scope of this booklet. The following
summary descriptions of certain U.S. accounting principles are presented
to afford the reader an opportunity to identify instances in which U.S.
accounting principles may be more explicitly defined or may differ from
principles used in the reader's own country. Because the descriptions are
not comprehensive, the reader should obtain more detailed information
from a public accountant when considering the application of these principles in specific circumstances.
Accounting Changes. Accounting changes are classified as either
changes in accounting principle, changes in accounting estimate or
changes in the reporting entity. The correction of an error in previously
issued financial statements is not considered to be an accounting change
and is effected by restating the previously issued financial statements.
Most changes in accounting principle are reported by including the
cumulative effect, based on a retroactive computation, of changing to the
new accounting principle in net income of the period of the change. A
few specific changes in accounting principle are reported by restating the
financial statements of prior periods.
Investments in Affiliates. If a company controls (i.e., owns more than 50
percent of the voting common stock of) an affiliate, the two entities'
financial statements are usually consolidated. If a company exercises significant influence over, but does not control (owns 20 percent to 50 percent of the voting common stock of) an affiliate, the company usually
accounts for its investment using the equity method. Under this method
the company generally records its share of the net earnings or loss of the
affiliate and correspondingly increases or decreases its investment in the
affiliate.
Business Combinations. Business combinations are accounted for as
either purchases or poolings of interests. However, these two methods
are not alternatives for the same business combination. If certain conditions are met, the pooling of interests method must be used. Otherwise
the purchase method applies.
Under the pooling of interests method, the financial statements of the
combined enterprise for periods prior to the combination are restated to
present the previously separate enterprises as if they had always been
combined. No adjustments are made in the amounts that had previously
been included in each enterprise's separate financial statements.
Under the purchase method of accounting, the acquired company's
assets and liabilities are adjusted to give effect to the purchase price paid
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by the acquiring company. If, after the assets and liabilities of the
acquired company have been adjusted to their fair values at the acquisition date, the purchase price exceeds the net amount of those fair values,
the excess is recorded as goodwill and is amortized to expense over a
period that is not to exceed forty years. The financial statements of the
companies are combined as of the date of the acquisition and financial
statements of the acquiring company for prior periods are not restated.
Deferred Income Taxes. Accounting for income-tax purposes may differ
materially from accounting for financial-reporting purposes. Differences
between taxable income and pretax accounting income are categorized
as either timing differences or permanent differences, depending upon
their nature. Timing differences result from transactions that affect both
accounting and taxable income, but in different periods.
The income-tax provision for financial-reporting purposes is determined
on the basis of pretax accounting income adjusted for permanent
differences. Consequently, the income tax provision for a given period
may differ from the amount of taxes due for the same period because of
timing differences. The difference in tax amounts is recorded in the
balance sheet as deferred income taxes.
The FASB has recently added a project to its agenda to reconsider
accounting for income taxes using the deferred tax method. This project
is in the early stages of identifying issues and alternative solutions to
accounting for income taxes. The FASB currently expects to issue a discussion memorandum and hold a public hearing in 1983. An exposure
draft and the final standard are scheduled to be issued in 1984.
Extraordinary Items. Extraordinary items are segregated from the
results of ordinary operations and are shown separately, net of their
income-tax effects in the income statement. Extraordinary items are
defined to be events and transactions that are distinguished by both their
unusual nature and the infrequency of their occurrence.
Business-Segment Information. When publicly owned companies issue
a complete set of financial statements that present financial position at
the end of the company's fiscal year and results of operations and
changes in financial position for that fiscal year in conformity with
generally accepted accounting principles, those financial statements
must include certain information concerning the company's operations in
different industries, its foreign operations and export sales, and its major
customers. This requirement is one of the few instances where generally
accepted accounting principles distinguish between publicly owned
companies and private companies.
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Related Party Transactions. In general, accounting for transactions with
related parties is the same as accounting for transactions with unrelated
parties. An exception is made in instances where the related party relationship has affected the substance of the transaction. Transactions with
related parties, if material, must be disclosed in the financial statements.
Leases. Lessees account for leases as either operating leases or capital
leases. Operating leases are viewed as rentals, and capital leases are
viewed as purchases. If a lease meets any one of four specified criteria, it
is classified as a capital lease. Otherwise, it is classified as an operating
lease.
Lessors account for leases as either operating leases, direct-financing
leases, or sales-type leases. Operating leases are viewed as rentals.
Direct-financing leases are accounted for as if they were loans to the
lessee for the purchase of the leased property. Sales-type leases are
accounted for as if they were sales to the lessee. Both lessors and lessees
are required to make numerous disclosures about their leasing arrangements.
Contingencies. Accounting for contingencies differs as to gains and
losses. In general, contingent gains are not recognized until realized.
Accounting for contingent losses depends upon the probability of the
loss and ability to make a reasonable estimate of the amount of the loss.
If the probability of a loss is considered to be remote, the contingent loss
is given no accounting recognition and generally no disclosure is made. If
a loss is considered to be probable and the amount of loss can be
reasonably estimated, the estimated amount of the loss is recorded. If a
loss is probable but the amount cannot be reasonably estimated, or if the
probability of loss is evaluated as being more than remote but less than
probable (reasonably possible), the loss is not recorded in the financial
statements, but the fact that the contingency exists and the estimated
range of the potential loss are disclosed in the notes to the financial
statements.
Charges against current income to create so-called "hidden reserves" for
contingencies that are not related to current operations are not acceptable.
Foreign Currency Translation. The FASB recently adopted Statement of
Financial Accounting Standards No. 52, Foreign Currency Translation,
that abandoned the temporal method, in most situations, for translating
foreign currency financial statements for purposes of consolidation, com-
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bination, or the equity method of accounting in favor of the net investment or current rate method. Under the new standard, for fiscal years
beginning on or after December 15, 1982:
• All assets and liabilities are to be translated from the foreign
enterprise's functional currency (the currency of the primary economic
environment in which the enterprise operates) into the reporting
enterprise's (parent or investor's) currency using the exchange rate in
effect at the balance sheet date;
• All revenues and expenses are to be translated using a weighted
average exchange rate for the period; and
• The determination of the functional currency of an enterprise is
basically a matter of fact, although considerable judgment may be
required by management in some situations.
Adjustments resulting from translating foreign currency financial statements are excluded from the determination of net income and are
accumulated and reported in a special account within stockholders'
equity. Adjustments resulting from remeasurement into the functional
currency are included in income. With certain exceptions, foreign
exchange gains and losses resulting from foreign currency transactions
are also reported in current income.
Previously, the "temporal method" was used, whereby monetary assets
and liabilities were translated at the exchange rate in effect as of the
most recent balance-sheet date, nonmonetary balance sheet amounts
and revenue and expense transactions were translated at the exchange
rates in effect when the underlying transactions occurred, and gains and
losses resulting from the translation process were included in income. In
certain situations, such as when subsidiaries or other units are primarily
an extension of the reporting enterprise or operate in highly inflationary
economies (having a 3-year cumulative inflation rate of approximately
100 percent or more), a method substantially similar to the temporal
method continues to be required under the new standard.
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Appendix M. Summary of Foreign Private Issuer Registration Statement
Requirements
Form F-3

Registrant Requirements:
• Class of securities registered under the 1934 Act or subject to its reporting requirements
• Eligible to file and has filed annual reports on Form 20-F
• Subject to 1934 Act reporting requirements for at least
36 months and filed all required 1934 Act reports on a
timely basis during the last year
• Voting stock held by non-affiliates with an aggregate
worldwide market value equivalent to $300 million or
more, unless nonconvertible investment grade debt
securities are being registered
• No material defaults on loans or long-term leases or
failures to pay sinking fund installments or dividends on
preferred stock
• May not be used for exchange offerings
Transactions for Which Item 17 Applies:
• Offerings of nonconvertible investment grade debt
securities (typically rated in one of the four highest rating
categories for debt by at least one statistical rating
organization nationally recognized in the United States)
• Secondary offerings of outstanding securities, other than
resale of securities registered on Form S-8, for the
account of any person other than the issuer
• Offerings upon exercise of certain outstanding rights
granted by the issuer, if such rights are granted on a pro
rata basis to all existing security holders of the class of
securities to which the rights attach, pursuant to a dividend or interest reinvestment plan, upon conversion of
outstanding convertible securities, or upon exercise of
outstanding transferable warrants
Transactions for Which Item 18 Applies:
• All other offerings for cash by or on behalf of the issuer
• Secondary offerings of outstanding securities registered
on Form S-8
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information and Content Requirements:
• Information related to the specific transaction, applicable
to all 1933 Act filings on all forms, as required by Regulation S-K, including:
o Summary information, risk factors and ratio of earnings
to fixed charges (such ratio should be computed based
on the primary financial statements and, if materially
different, U.S. GAAP)
o Use of proceeds
o Determination of offering price
o Dilution
o Selling security holders
o Plan of distribution
o Description of securities
o Interests of named experts and counsel
• Information related to the issuer is provided through
incorporation by reference to the latest Form 20-F and, if
appropriate, Form 6-K
• A description of any material changes in the issuer's
affairs (including financial information about a material
disposition of assets) that have occurred since the end of
the fiscal year for which the latest Form 20-F was filed
must be included in the prospectus
• Rule 3-05 of Regulation S-X on financial statements of
businesses acquired or to be acquired and Article 11 of
Regulation S-X on pro forma financial information apply
• Restated financial statements (i.e., restated for subsequent pooling, retroactive accounting change or error
correction) or more recent financial statements may be
required in prospectus or in amended Form 20-F
• If Form 20-F for latest year is amended, prospectus must
disclose this
• All subsequently filed 1934 Act reports prior to the termination of the offering are incorporated by reference
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Form F-3
(cont.)

• Registration statements on all forms must be signed by
the issuer, its principal executive officer or officers, its
principal financial officer, its controller or principal
accounting officer, at least a majority of the board of
directors or persons performing similar functions, and its
authorized representative in the United States.
Form F-2

Registrant Requirements:
• Class of securities registered under the 1934 Act or subject to its reporting requirements
• Eligible to file and has filed annual reports on Form 20-F
• Subject to 1934 Act reporting requirements for at least
36 months and filed all required 1934 Act reports on a
timely basis during last year. This requirement does not
apply if the latest required Form 20-F has been filed, and:
o Voting stock held by non-affiliates has an aggregate
worldwide market value equivalent to $300 million or
more, or
o The securities being registered are investment grade
debt securities or are to be issued upon exercise of
outstanding rights granted by the issuer, pursuant to a
dividend or interest reinvestment plan, upon conversion of outstanding convertible securities, or upon
exercise of outstanding transferable warrants.
• No material defaults on loans or long-term leases or
failures to pay sinking fund installments or dividends on
preferred stock
• May not be used for exchange offerings
Information and Content Requirements:
• Information related to the specific transaction as
required by Regulation S-K (same as Form F-3)
• Information related to the issuer is provided through
incorporation by reference to, and delivery of, the latest
Form 20-F and, if appropriate. Form 6-K
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Form F-3
(cont.)

• Form 20-F for the latest year (as amended, if applicable)
must be delivered with the prospectus
• Financial statements must comply with Item 18 of Form
20-F, unless the securities are to be offered upon exercise of certain outstanding rights granted by the issuer,
pursuant to a dividend or interest reinvestment plan,
upon conversion of outstanding convertible securities, or
upon exercise of outstanding transferable warrants
• A description of any material changes in the issuer's
affairs (including financial information about a material
disposition of assets) that have occurred since the end of
the fiscal year for which the latest Form 20-F was filed
must be included in the prospectus
• Rule 3-05 of Regulation S-X on financial statements of
businesses acquired or to be acquired and Article 11 of
Regulation S-X on pro forma financial information apply
• Restated financial statements (i.e., restated for subsequent pooling, retroactive accounting change or error
correction) or more recent financial statements may be
required in prospectus or in amended Form 20-F
• Same signature requirements as Form F-3
Form F-1

Applicability:
• Used for all offerings of foreign private issuers that do
not qualify or choose not to use other registration forms
and for all exchange offers
Information and Content Requirements:
• Information related to the specific transaction as
required by Regulation S-K (same as Forms F-3 and F-2)
• Information related to the issuer must be presented with
registration statement and is specified by reference to
the instructions for Parts I and IV of Form 20-F
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Form F-3
(cont.)

• Financial statements must comply with Item 18 of Form
20-F, unless the securities are to be offered upon exercise of certain outstanding rights granted by the issuer,
pursuant to a dividend or interest reinvestment plan,
upon conversion of outstanding convertible securities, or
upon exercise of outstanding transferable warrants
• Rule 3-05 of Regulation S-X on financial statements of
businesses acquired or to be acquired and Article 11 of
Regulation S-X on pro forma financial information apply
• For exchange offers, identical information is required for
the other party(ies) to the transaction
• No incorporation by reference is permitted
• Same signature requirements as Forms F-3 and F-2
Subsidiaries as Registrants
Subsidiaries are deemed to meet the eligibility requirements of Forms F-1
and F-2, and may use Form F-3, if the parent meets all of the applicable
conditions and fully guarantees the securities as to principal and interest.
In such circumstances, the following requirements also apply:
• Parent must concurrently register its guarantee;
• Both parent and subsidiary must disclose information required by the
applicable form as if each were the only registrant; and
• If subsidiary will not be eligible to use Form 20-F after the registration
statement is effective, the subsidiary shall disclose the information
specified in Forms S-1, S-2 or S-3, as applicable.
Subsidiaries of a parent that meet the float test may use Form F-3 to offer
nonconvertible investment grade debt securities if the parent meets the
registrant requirements and the conditions of the applicable transaction
requirement.
Subsidiaries may use any of the forms for which a subsidiary itself meets
the applicable requirements.
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Appendix N. Flowchart of the Registration Form Selection Process for
Foreign Private Issuers
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155

Member Firms of Deloitte Haskins & Sells International

United States Offices
Alabama
Birmingham
Mobile

Illinois
Chicago
Springfield

Arizona
Phoenix
Tucson

Indiana
Indianapolis

Arkansas
Little Rock
California
Hollister
Los Angeles
Monterey County
Oakland
Orange County
Sacramento
San Diego
San Francisco
San Jose
Warner Center
Colorado
Colorado Springs
Denver
Connecticut
Fairfield County
Hartford
New Haven
Delaware
Wilmington
District of Columbia
Washington
Florida
Ft. Lauderdale
Jacksonville
Miami
Orlando
Palm Beach
Tampa
Georgia
Atlanta
Hawaii
Hilo
Honolulu
Maui

Iowa
Davenport
Des Moines
Kentucky
Lexington
Louisville
Louisiana
Baton Rouge
New Orleans
Maryland
Baltimore
Massachusetts
Boston
Michigan
Ann Arbor
Detroit
Grand Rapids
Saginaw
Minnesota
Minneapolis
St. Paul
Missouri
Kansas City
St. Louis
Nebraska
Omaha
Nevada
Las Vegas
New Hampshire
Manchester
New Jersey
Hackensack
Morristown
Newark
South Jersey

New Mexico
Albuquerque
New York
Executive Office
Buffalo
Long Island
New York
Rochester
North Carolina
Asheville
Boone
Charlotte
Greensboro
Hickory
Lenoir
Morganton
Raleigh
Sanford
Southern Pines
Winston-Salem
Ohio
Cincinnati
Cleveland
Columbus
Dayton
Toledo
Oklahoma
Oklahoma City
Tulsa
Oregon
Portland
Pennsylvania
Allentown
Philadelphia
Pittsburgh
Puerto Rico
Ponce
San Juan
Rhode Island
Providence
South Carolina
Columbia
Greenville

Tennessee
Chattanooga
Memphis
Nashville
Texas
Dallas
Fort Worth
Houston
San Antonio
Utah
Salt Lake City
Virginia
Richmond
Roanoke
Washington
Seattle
Spokane
Wisconsin
Fox Valley
Milwaukee
International
Africa and the
Middle East
Bahrain
Manama
Botswana
Gaborone
Cyprus*
Larnaca
Limassol
Nicosia
Ghana
Accra
Ivory Coast
Abidjan
Kenya
Mombasa
Nairobi
Lesotho
Maseru

Malawi
Blantyre
Lilongwe
Nigeria
Kano
Lagos
Port Harcourt
Sokoto
Oman (Sultanate of)
Muscat
Saudi Arabia
Al Khobar
Jedda
Riyadh
South Africa
Executive Office
Bloemfontein
Cape Town
Durban
East London
Empangeni
Johannesburg
Newcastle
Pietermaritzburg
Port Elizabeth
Pretoria
Richards Bay
Sandton
South-West Africa
Windhoek
Sudan *
Khartoum
Port Sudan
Transkei
Umtata
United Arab Emirates
Abu Dhabi
Dubai
Sharjah
Zambia
Executive Office
Kitwe
Luanshya
Lusaka
Ndola
Zimbabwe

Executive Office
Bulawayo
Gweru
Harare
Kwekwe
Mutare
Asia and the
Southwest Pacific
Australia
Executive Office
Adelaide, S.A.
Alice Springs, N.T.
Brisbane, Old.
Canberra, A.C.T.
Hobert, Tas.
Launceston, Tas.
Mackay, Old.
Melbourne, Vic.
Newcastle, N.S.W.
Parramatta, N.S.W.
Perth, W.A.
Queanbeyan, N.S.W.
Shepparton, Vic.
Surfers Paradise, Old.
Sydney, N.S.W.
Wollongong, N.S.W.
Bangladesh*
Dacca
Brunei
Bandar Seri Begawan
China
Shanghai
Hong Kong
Hong Kong
Tsuen Wan
India
Bangalore
Bombay
Calcutta
New Delhi
Indonesia
Bandung

Jakarta
Medan
Surabaya
Ujung Pandang
Japan
Fukuoka
Kobe
Kyoto
Nagoya
Naha
Niigata
Osaka
Sapporo
Sendai
Tokyo
Toyama
Korea (Republic of)
Seoul
Macau
Macau
Malaysia
Alor Setar
Ipoh
Johore Bahru
Kota Kinabalu
Kuala Lumpur
Kuching
Penang
Nepal *
Kathmandu
New Zealand
Auckland
Auckland South
Aukland West
Christchurch
Dunedin
Hamilton
Hastings
Invercargill
Pakistan*
Karachi
Lahore
Rawalpindi
Papua New Guinea
Port Moresby

Philippines
Bacolod
Baguio
Bataan
Cagayan de Oro
Cebu
Davao
lligan
lloilo
Manila
Tacloban
Zamboanga
Singapore
Singapore
Sri Lanka*
Colombo
Taiwan (Republic
of China)
Kaohsiung
Taipei
Thailand
Bangkok
Chiangmai
Europe
Austria*
Vienna
Belgium
Antwerp
Brussels
European
Communities Office
Denmark
Aalborg
Aarhus
Birkerod
Copenhagen
Esbjerg
Finland
Helsinki
Vaasa
France
Lyon

Paris
Germany (Federal
Republic of)
Düsseldorf
Frankfurt/Main
Hamburg
Hannover
Munich
Greece *
Athens
Italy
Florence
Genoa
Milan
Rome
Turin
Vicenza
Lichtenstein
Vaduz
Luxembourg
Luxembourg
The Netherlands
Alkmaar
Almere
Amsterdam
Apeldoorn
Arnhem/Velp
Breda
Eindhoven
Enschede
Gouda
Groningen/Haren
Haarlem
The Hague-Rijswijk
Heerlen
's-Hertogenbosch
Hoogeveen
Leeuwarden
Lelystad
Lochem
Maastricht
Roosendaal
Rotterdam
Tilburg
Utrecht

Venlo
Vught
Waalwijk
Zaandam
Zwolle
Norway
Drammen
Fredrikstad
Kristiansand
Oslo
Stavanger
Trondheim
Portugal
Lisbon
Spain
Barcelona
Madrid
Zaragoza
Sweden
Avesta
Boras
Borlänge
Eskilstuna
Fagersta
Falun
Gällivare
Gävle
Gothenburg
Halmstad
Härnösand
Helsingborg
Huddinge
Hudiksvall
Jönköping
Kalmar
Karlskoga
Karlstad
Kiruna
Köping
Kristianstad
Kristinehamn
Linköping
Ljungby

Luelea
Malmö
Mjölby
Mora
Motala
Norrköping
Norrtälje
Nyköping
Orebro
Ornsköldsvik
Oskarshamn
Piteå
Sala
Skelleftea
Söderhamn
Solna
Stockholm
Tranas
Trollhattan
Uppsala
Västeras

Ledbury (England)
Leeds (England)
Liverpool (England)
London (England)
Manchester (England)
Newcastle (England)
Newport (Wales)
Norwich (England)
Nottingham (England)
Peterhead (Scotland)
Reading (England)
Southampton (England)
Swansea (Wales)
Channel Islands
Guernsey
Jersey
Ireland (Republic of)
Dublin
Latin America

Argentina
Buenos Aires
Vimmerby
Rosario
Visby
Brazil
Switzerland
Recife
Geneva
Rio de Janeiro
Zurich
Salvador
United Kingdom
São Paulo
Executive Office
Chile
Aberdeen (Scotland)
Santiago
Altrincham (England) Valparaíso
Belfast (No. Ireland)
Colombia
Birmingham (England) Bogota
Bournemouth (England) Medellín
Bradford (England)
Costa Rica
Bristol (England)
San Jose
Cambridge (England)
Ecuador
Cardiff (Wales)
Guayaquil
Cheltenham (England) Quito
Chester (England)
Guatemala
Chippenham (England) Guatemala City
Edinburgh (Scotland)
Honduras
Fraserburgh (Scotland) Tegucigalpa
Glasgow (Scotland)
Mexico
Gloucester (England)
Huntly (Scotland)

Växjö

Ciudad Juárez
Mexico City
Monterrey
Nicaragua
Managua
Panama
Panama City
Peru
Lima
Uruguay
Montevideo
Venezuela
Caracas
North America and
the Caribbean

Prince Albert Sask.
Prince George, B.C.
Regina, Sask.
St. Thomas, Ont.
Sarnia, Ont.
Saskatoon, Sask.
Scarborough, Ont.
Toronto, Ont.
Vancouver, B.C.
Victoria, B.C.
Windsor, Ont.
Winnipeg, Man.
Cayman Islands
Grand Cayman
Netherlands Antilles
Aruba
Curaçao
St. Maarten

Bahamas
Freeport
Nassau
* Correspondent firm
Bermuda
Hamilton
Canada
National Office
Brantford, Ont.
Calgary, Alta.
Calgary—Airways, Alta.
Edmonton, Alta.
Guelph, Ont.
Halifax, N.S.
Hamilton, Ont.
Kitchener, Ont.
Langley, B.C.
Laval, P.Q.
Leamington, Ont.
London, Ont.
Melfort, Sask.
Mississauga, Ont.
Moncton, N.B.
Montreal, P.Q.
North York, Ont.
Oshawa, Ont.
Ottawa, Ont.
Pickering, Ont.

